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“The aim, therefore, of Patriots was to set limits on 
the Power which the Ruler should be suffered to exercise 
over the Community: and this Limitation was what they 


meant by Liberty.” 
—JOoHN Stuart MItu. 


“To what purpose are powers limited, and to what pur- 
pose is that limitation committed to writing [in the 
Constitution], if these limits may, at any time, be passed 
by those intended to be restrained?” 


—Cuirnr JusTicE MARSHALL. 
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PREFACE 


In this book the discussion has to do solely with the 

Power of Government in the United States under the 
Constitution and the Liberty of the Man under the same 
instrument. 
— Sociology, political morals, policy, and ‘‘that convenient 
refuge of loose thinking which is vaguely called ‘the 
spirit’ of the Constitution,” are excluded from considera- 
tion. They have already received too much attention 
from legislators and judges, to the beclouding of consti- 
tutional doctrine. 

So, also, in dealing with prohibitory laws and decisions 
no element of “wet” or “dry” is permitted to enter. With 
wet or dry Government has no proper concern whatever. 
It did have a duty to protect the weak or irresolute man 
and his family and society from the manifest perils of 
the public saloon. Its constitutional obligation was even 
more imperative to let the self-reliant and capable man 
alone. 

So, finally, in the criticism of other laws for their dis- 
regard of Liberty and Property, and in the examination 
of the decisions which sustained them, the measure of 
validity employed is, not social science, but constitu- 
tional principle. 

The question respecting prohibitory laws is whether, 
in the performing of a duty to the class who need the 
protection of Government, the Liberty of those who do 
not need that aid, and whose conduct never contributed 
to the conditions which prohibition was instituted to 
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cure, can be frittered away by judicial decisions or openly 
destroyed by legislative action. 

A second question, really the more important of the 
two, is this: To what lengths of interference with Lib- 
erty and Property will Government go in following the 
precedents already set? For, as Tacitus saw it nearly 
nineteen centuries ago, and as it has remained and will 
remain, “That which is now supported by examples, 
growing old, will become an example itself.” 

These two subjects, neither of which has hitherto re- 
ceived adequate consideration apart from theories of 
fatherhood and motherhood in Government, will be 
treated, not as abstractions, but as questions plainly 
answerable from living law. 

It will be seen that judicial decisions are too often 
concerned with moral philosophy to the relative disre- 
gard of those constitutional principles which were in- 
tended to control mischievous Power. The Constitution 
of the United States is a harness on Power; and, when it 
comes to a discussion of its proper application, its holding 
purposes, and not Government as a giver of gifts, should 
recelve prime consideration. At the time the Constitu- 
tion was written mischievous and destructive Power 
never had been controlled. The question then was, and 
yet remains: Can Power be controlled? The framers 
of the Constitution believed that in establishing an 
independent Judicial Department to pass upon the con- | 
stitutionality of the acts of Power they had solved the 
problem. 

But solution in that way must always depend upon 
the independence, quality, and courage of the judges. 
And those things depend upon the unremitting support 
of an educated press and people. The following discus- 
sion will show how the plan has been working out, and 
that eternal vigilance never was more clearly the price 
of Liberty than it is to-day. 
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References to the Declaration of Independence and to 
the Constitution of the United States are so frequent 
that those documents are inserted at the end of the book 
for the convenience of the reader, to whose careful and 
constant study they are earnestly commended. 

A Table of Contents at the beginning of the book and 
a carefully prepared alphabetical Index at the end make 
readily findable anything that the volume contains. 

THOMAS JAMES Norton. 
Chicago, July, 1928. 
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CHAPTER FIRST 


THE GREAT DESIGN OF THE CONSTITUTIONAL SYSTEM OF 
THE UNITED STATES IS THAT THE GOVERNMENT SHALL 
LET THE MAN ALONE 


I 
American Achievements Non-Governmental 


Aut that the American has achieved has been owing 
largely to the fact that Government has let him alone. 
He has carried on his back no royal family, no worse than 
idle soldiers, no crushing armaments. Almost as free 
from the touch of Government as the Indian was before 
the Discovery, he has gone his way in the fields of inven- 
tion, exploration, development, science, and general 
education, all for the comfort and behoof, not of 
the State, but of the man, the woman, and the child. 
The State reared by such a man must necessarily be 
great. 

It is not a mere happening that the American has the 
highest wages in the world and is now the world’s banker ; 
that he eats more meat and white bread and sugar and 
other good things than any other man; that he and his 
family wear more good clothing, drive more automobiles, 
use more telephones, consume more electricity, and have 
more conveniences of other kinds, many times over, than 
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does the Briton, the German, the Frenchman, or the man 


of any other country. ; 
And all these things which make the difference be- 


tween the present age and the miseries of the masses of 
people in all past times have been in origin and develop- 
ment, it should be emphasized, non-governmental. 

The railway, the telegraph, the telephone, the elec- 
trical machinery in countless forms, all the labor-saving 
devices, the results of researches in health, the increase 
and preservation of foodstuffs, all these and more are 
owing to the initiative, courage, brains and money of 
the individual. None of these marks of progress and 
comfort is governmental.’ 

Should it be said that this is a land of incomparable 
richness, and that the advancement described could not 
have been avoided, the answer is a negative. For proof: 
the London “Spectator” showed three years ago that while 
the British Empire is four times the extent of the United 
States, and the self-governing dominions twice the ex- 
tent, ‘an inferiority of resources” in the United States 


* One of the financial difficulties of Canada in working toward nor- 
mality after the World War has been the burden of a debt of over two 
billion dollars incurred by the national railway system of 22,000 miles, 
an application of socialistic ideas borrowed by advanced thinkers of the 
West from the open-air philosophers of Trafalgar Square. The Cana- 
dian taxpayer had load enough without carrying that, a burden of about 
$222 per capita. 

In the United States, where self-named progressives had the idea 
that it is the province of Government to “give everybody everything,” 
governmental interference in non-governmental matters was made un- 
popular by Federal control of railways in war time for two years and 
two months at a cost to the taxpayer of $1,700,000,000, in addition to 
the highest freight rates and passenger fares that he had ever paid and 
for the poorest service. An attempt to continue the “nationalization” 
of the railways after the War met with a practically unanimous protest 
from the shipping and traveling public. 

Since then hundreds of municipalities throughout the United States 
which had been enchanted by the theory of socialism, although it never 
had been demonstrated in the country of its origin to be of any value, 
have been hastening to turn over to private owners their gas plants, 
electric lighting plants, and street railway systems. 

The idea of 1787, permeating the Constitution, is that the Man will 
more effectually work out success and happiness when Government 
keeps its hands off. 
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“had been so treated as to produce an amazing superi- 
ority over the British Empire.” Each American with 
his machinery has a productive power of about three 
men. And at the window of the bank, on the platform 
of the bricklayer, and in other places where no machin- 
ery is employed the well-fed American has demonstrated 
his superiority to other workers. The “Spectator” found 
in this country “a higher average level of prosperity 
than exists anywhere else in the world.” It found what 
the Preamble to the Constitution promised, ‘domestic 
Tranquillity, . . . the General Welfare and . . . the 
Blessings of Liberty.” 

It found the logical result of the liberation of a people 
from Government. 

Another Briton discovered that the form of Govern- 
ment contributes, as all know (or should know) it does, 
to material, social, and intellectual prosperity. In “The 
House of Commons and Monarchy” this language is 
employed by Belloc: 


Men eager for freedom and dignity of living in the indi- 
vidual rightly demand the separation of the various powers in 
Sovereignty. They insist on an independent Judiciary; on a 
Legislature uncontrolled by the Executive. But men who are 
concerned rather with the strength of the State, and especially 
with its action abroad, . . . rejoice to recognize a high and 
successful centralization of Sovereignty, however masked, or 
under whatever name. Nowhere had that centralization pro- 
ceeded to such lengths as it did in the England of the nine- 
teenth century. 


It is simply a question whether the Government shall 
keep hands off while the Man attains freedom and dig- 
nity of living, or whether he shall be the victim of it 
while it goes strutting through the world. As Belloc 
clearly perceives, it is the centralized government under 
which it cannot be hoped to achieve “freedom and dig- 
nity of living in the individual.” 


4 LOSING LIBERTY JUDICIAL L® 


And yet, owing to constitutional illiteracy * in the 
United States and a lack of historical information, for 
some years centralization has been the hobby of what 
seem to be the most influential forces in this country. 
This recalls the comment of the historian Macaulay to 
an American seventy years ago, that the Huns and Van- 
dals whom the United States has to fear ‘“‘will have been 
engendered within your own country by your own in- 
stitutions.” 

“T believe the States can best govern over home con- 
cerns,” wrote Jefferson, “and the General Government 
over foreign ones. I wish, therefore, to see maintained 
that wholesome distribution of powers established by the 
Constitution for the limitation of both, and never see 
all offices transferred to Washington.” * | 

However, the States have been not only willing to 
give up many “home concerns,” but eager also. Their 
delegations in Congress have passed bills to centralize 
in Washington the management of many matters of 
local concern, such as the child-labor laws, the Maternity 
Act, an act for regulating boards of trade in the States, 
and others. As all the States have child-labor laws, why 
should the Congressmen of those States want to cripple 
their own commonwealths? Why cannot each State regu- 
late its boards of trade better than a bureau in Washing- 


* A survey made in 1922 by a member of the American Bar Associa- 
tion showed that the teaching of constitutional philosophy as an inde- 
pendent subject receives practically no attention in the public schools 
of the States. This was based on reports of school officers. 

A report of the Committee on American Citizenship of the American 
Bar Association in 1926 disclosed that even in the law schools of most 
of the universities the Constitution is, generally, inadequately taught, 
not being even required in some of them. 

At a meeting of the Association of American Law Schools in Chicago 
in December, 1927, the program, covering three days, with night ses- 
sions, and carrying 3 addresses, 3 papers, 8 round-table conferences, 
8 reports of committees, and 21 topics for discussion, contained nothing 
Mineualid relating to the constitutional government of the United 

tates. 

*See Norton’s “The Constitution of the United States: Its Sources 
and Its Application,” page 226. 
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ton can do it? If mothers among the poor need more 
care from nurses and physicians, the police power of 
the State can attend to that more quickly and efficiently 
through its standing organization than the Nation can 
do with a bureau far from the place of need. Workers 
for social betterment seem to have forsaken State 
capitals for Washington, and the Congressman seems 
ready to do whatever the organized controllers of votes 
desire. 

Thinking along this line has changed since James Wil- 
son told the Pennsylvanians that in voting on proposi- 
tions in the Constitutional Convention he used his own 
head, not caring whom it might please or displease. Sim- 
ilarly, Edmund Burke, a friend in Parliament of the 
American: colonies, said to his constituents that his ma- 
ture judgment and enlightened conscience he did not get 
from them—they were a trust from Providence which 
he would not sacrifice to their opinions. But the day of 
Burke and Wilson is a long way gone. 

“He denounced with a fierce scorn that they richly 
merit,” wrote Theodore Roosevelt of Gouverneur Morris, 
“the despicable demagogues and witless fools who teach 
that in all cases the voice of the majority must be im- 
plicitly obeyed, and that public men have only to carry 
out its will.” 

It is a rule of construction in the study of a law that 
the evil which it was designed to cure should be exam- 
ined into and understood as a prerequisite to a complete 
apprehension of the meaning of its provisions. To un- 
derstand the Constitution of the United States it is nec- 
essary that one know the world which produced it. That 
world has given place to a new one, but it is the old that 
contains the lesson. It should therefore be valuable to 
take a look at the past and find the reasons why the 
Constitution of the United States contemplates that 
Government shall let the Man alone. 
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II 
The World of 1776 


In 1776, when the Declaration of Independence was 
written, the Man was the victim of Government in every 
nation of the world. He was regarded as being on earth 
for the uses and purposes of Government and governors. 
That idea persisted in many countries down to the World 
War, and in the enlightened and scholarly Germany 
it found expression in the word Kultur, meaning the 
Supreme State instead of the Supreme Man. The idea 
of the supremacy of the State controls in Italy, Russia, 
and Mexico to-day. 

The Declaration of Independence told the world that 
“Governments are instituted among Men,” not to use 
them, or to misuse them, or to rob them, or to destroy 
them, but to serve men—‘to secure these rights” by 
which “they are endowed by their Creator,” the “certain 
unalienable rights” with which men are incapable of 
parting if they were to try to do so, which they cannot 
alienate as against their posterity, rights which no gov- 
ernment can touch, among which are “Life, Liberty and 
the pursuit of Happiness.” The Declaration also pro- 
claimed the philosophy which overspread the Western 
Hemisphere and which has been written into the con- 
stitutions of Europe which have been adopted since the 
close of the World War by peoples long crushed by autoc- 
racies, that all governments derive “their just powers 
from the consent of the governed.” That is to say, Gov- 
ernment is rightly the servant of Man, and not his master. 

Four months before the Declaration of Independence 
the first volume of Gibbon’s “Decline and Fall of the 
Roman Empire” was finished, the story of the end of a 
great system of government which “comprehended the 
fairest part of the earth, and the most civilized portion 
of mankind.” The Empire contained an area over one- 
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half as large as continental United States, “for the most 
part of fertile and well cultivated land.” It had a popu- 
lation estimated by Gibbon (Vol. 1, p. 268) at 
120,000,000, “the most numerous society that has ever 
been united under the same system of government.” 

But it went down. ‘The last three hundred years had 
been consumed in apparent prosperity and internal 
decline.” While its system of law yet governs half the 
civilized population of the world, all else long since fell 
into “ruinous perfection.” The modern world was to 
become interested through Gibbon in the foremost of 
the failures of Government just at the time the greatest 
constitutional Republic was taking rise. This is engag- 
- Ing as a dramatic incident. Must governments always 
fall? 

In America, for the first time in all the long and miser- 
able ages of the human race, the idea of Man’s suprem- 
acy to his Government, stated in the Declaration of Inde- 
pendence, was cast in a fixed form, and this fixed form 
we call the Constitution of the United States. 

The idea of the supremacy of the people to their Gov- 
ernment had been entertained and expressed long before 
the Declaration of Independence, but it never was— 
never could be—put into practical operation until the 
Constitution of the United States gave effect to the 
Declaration. In the “Institutes” of the Roman Emperor 
Justinian (A.D. 534), prepared for the use of young stu- 
dents at his direction by a committee of learned lawyers, 
this appears: 

Again, what the Emperor determines has the force of a 
statute, the people having conferred on him all their authority 
and power by the lex regia, which was passed concerning his 
office and authority. 


In the Middle Ages the supremacy of the people was 
often stated, Marsilius of Padua (1270-1342), for 
example, saying that “law is the expression, not of the 
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will of the Prince, ... but of the will of the people, 
who, by the voice of the majority, could enact, interpret, 
modify, suspend and abrogate it at will”; and, as Bryce 
points out in “The Holy Roman Empire,” this doctrine 
‘4s to be found in other Medieval publicists.” Bryce 
thinks that he gets a glimpse of the doctrine in the “Polli- 
tics’ of Aristotle (B.c. 384-322), and he finds in it the 
germs of the English (1688), American (1776), and 
French (1789) revolutions, making it “one of the most 
curious links between the ancient and the modern 
world.” 

However, the English Revolution was not a complete 
success from our point of view: that is, the tyranny of 
the Executive Department only was put in bonds; 
whereas the experience of the American colonists with 
Parliament made them fear what Jefferson called “an 
elective despotism”? even more than they did the King. 
So they defined and limited the powers which they con- 
ferred on the Legislative Department, as well as those 
which they gave to the Executive, when they wrote the 
Constitution. A century after the Declaration of Inde- 
pendence the Supreme Court of the United States, in a 
case involving the misappropriation of property by act 
of a legislature (Loan Assn. v. Topeka, 20 Wall., 655), 
said that if a man is to hold all that he is accustomed to 
call his own, all in which he has placed his happiness and 
the security of which is essential to that happiness, 
“under the unlimited dominion of others,” it is a ques- 
tion “whether it is not wiser that this power should be 
exercised by one man than by many.” 

The French Revolution was a failure because, in part, 
the people were inexperienced in self-government. While 
the French had the idea of the supremacy of the people, 
they followed in their effort to make a constitution 
the theory of Rousseau (1762) in “The Social 
Contract,” that each “puts his person and all his 
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power in common under the supreme direction of the 
General Will, and, in our corporate capacity, we receive 
each member as an indivisible part of the whole.” He 
traded his inherent rights for Government. Contrary to 
the American theory, that no majority can be large 
enough to take from a man his rights to Life, Liberty, 
and Property, the Frenchman was lost in the General 
Will, as every man in every land in every age had been 
lost to some sort of Sovereign Power. 

“Whoever refuses to obey the General Will,” wrote 
Rousseau, “shall be compelled to do so by the whole 
body: this means nothing less than that he will be forced 
to be free.” The “whole body” then was probably a 
minority, as it certainly is in the United States to-day. 
Many, if not most, public officials do not receive a major- 
ity of the votes of those twenty-one years of age. The 
President himself has been a choice of the minority. 

The Frenchman surrendered his personality and rights 
to “the whole body” and became as completely subject 
to that as he had been to the Bourbon King whom he 
had lately guillotined. By this theory, that the General 
Will is right, he defended some of the atrocities of the 
French Revolution. 

The American, on the contrary, had a wholesome fear 
of the General Will, the “elective despotism” described 
by Jefferson; and so in his Constitution he sparingly con- 
ferred power on his three agencies of Government (Legis- 
lative, Executive, and Judicial), specifically withheld 
power in certain instances, set up courts to apply and 
enforce his Constitution as “the supreme Law of the 
Land,” and then declared in Amendments IX and X that 
all other powers were retained by him or the States. He 
had had enough of the General Will. When the General 
Will undertook to force him to be free he wrote the 
Declaration of Independence. 

This wide difference between American philosophy and 
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French theory has not been noticed by many American 
writers. Indeed, some think that the Americans of the 
Revolution had learned of France. . 


III 
Colonists Victims of Government 


Returning to the victim of Government in Europe at 
the time of “the migration hither” of the colonists: four- 
teen years before the settlement of the first English 
colony at Jamestown, Virginia, and twenty-seven years 
before the Pilgrims landed at Plymouth Rock, the Parlia- 
ment of England undertook to foree men to be free in 
the field of religious thought. Parliament assumed, as 
other elective despotisms have since done and as some 
are now doing, that its judgment was necessarily correct 
and therefore not to be resisted or even questioned. In 
1593, the thirty-fifth year of Queen Elizabeth, it passed 
the first of several Conventicle Acts, forbidding any per- 
son over sixteen years of age to attend any conventicle 
or meeting for worship not in conformity with the Church 


of England at which five persons besides the household . 


were present. Conventicle was a word of reproach 
applied to the meetings of the English and Scottish non- 
conformists. The first act was directed toward the Sep- 
aratists, known from their leader as the Brownists, many 
of whom took asylum in Holland. Punishment was fixed 
at Imprisonment until the accused should conform. Many 
non-conformists fled to Holland from year to year. 
Among those was a congregation at Scrooby, in Notting- 
hamshire, led (1608) by William Brewster and John 
Robinson, which body, 102 in number, became the Pil- 
grims of 1620 who came to America in the M ay flower. 
_ By the end of the 1600s the established church of Eng- 
land had thrown off two bodies, the Non-conformists or 
Puritans and the Separatists or Pilgrims. The Puri- 
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tans established Massachusetts Bay Colony at Salem in 
1626. These two colonies formed a confederation in 
1663, and, forgetful of their own quest for Liberty, drove 
out Roger Williams in the same year because he was a 
non-conformist as to their doctrines. 

Thus the greatest of New England settlements is trace- 
able directly to the innate inability of Government to 
let the Man alone. It was this settlement which raised 
up later Samuel Adams, John Hancock, John Adams, 
Robert Paine and Elbridge Gerry of the Declaration of 
Independence, and Nathaniel Gorham and Rufus King, 
signers of the Constitution. So tyranny works to its own 
confusion in the end. 

South Carolina was founded by French Huguenot 
refugees in 1562; New York by the Dutch in 1626; Mary- 
land by Catholic refugees from England in 1632; Rhode 
Island by the fugitive Roger Williams in 1636; Connecti- 
cut in the same year by the Rev. Thomas Hooker and 
one hundred followers driven out of Massachusetts; 
New Hampshire in 1638 by disfranchised religionists from 
Boston; Delaware in the same year by Swedes deposed 
from their rights and possessions in New York; Penn- 
sylvania in 1681 by English Quakers in search of free- 
dom; Georgia in 1732 by unfortunate victims of Eng- 
lish prison brutalities, and German Lutherans. In 1755 
the Acadians were ruthlessly scattered as told in Long- 
fellow’s ‘“Evangeline.” Under royal governors the estab- 
lished church of England was set up in several of the 
colonies and non-conformists were taxed for its support. 
Nearly every religious denomination suffered or caused 
suffering. 

Thus there came to America one of the worst evils 
that Europe had produced. But it was battled by great 
souls like Jefferson and Madison in Virginia, by William 
Penn in Pennsylvania, by Baltimore in Maryland, and 
by the Otises, the Lees, the Perkinses, the Everetts and 
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the Lorings in Massachusetts. One of the first acts of 
Virginia when it became a State exempted dissenters 
from tribute to the established church, and a later, long 
and bitterly contested, was its celebrated statute of reli- 
gious freedom, which had been sought by the Baptists, 
Lutherans and Presbyterians. There had been laws 
which made it criminal to maintain certain opinions or 
to exercise certain forms of religion. When New York 
became a State its first legislature repealed many of the 
laws of intolerance which had plagued different reli- 
gionists. 

It is unnecessary to go beyond these illustrations, 
which might be multiplied, of the tendency in those 
times of Government to interfere not only with the per- 
sonal, but also with the mental and spiritual, relations 
of the Man. Government drove him from his native 
lands and pursued him in the New World. It was out 
of this religious warfare that personal and _ political 
liberty was, in part, to come. “It is accordingly in this 
field,” says John Stuart Mill, “almost solely, that the 
rights of the individual against society have been 
asserted on broad grounds of principle, and the claim of 


society to exercise authority over dissentients openly | 


controverted.” 


In Lord Acton’s “Lectures on Modern History,” the 
like view is expressed (p. 206): 


The Liberal ideas bred in sectarian circles, here and in 
America, did not become the common property of mankind 
until they were detached from their theological root, and be- 
came the creed of a party. This is the transition which occu- 
ples the reign of Charles II. It is the era in which parties took 
the place of churches as a political force. 


ia biographer of Bossuet, the great Frenchman, writ- 
ing of his history of this religious struggle prevailing 
throughout Europe, says that he was the only one then 
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“to view the conflict in its deepest aspects as a struggle 
between Liberty and Authority.” 


IV 
Struggle between Liberty and Authority 


While it is necessarily true; as Lord Acton says, that 
there was much of religion involved in the strife in Eng- 
land from James I (1603) down to the time of Charles 
II (1685) and after, because the Church had been estab- 
lished by Government, and in some aspects they were 
hardly distinguishable, the statement cannot be accepted 
without qualification. It is not to be overlooked that 
between the dates given we find the Petition of Right 
(1628) assented to by Charles I, the Agreement of the 
People (1649), the Instrument of Government (1653), 
and the Habeas Corpus Act (1679), all dealing with per- 
sonal and civil Liberty. 

It was from the Petition of Right that the framers 
of our Constitution took “the law of the land,’ and 
“due process of law,” and the idea of the Habeas-Corpus 
Clause, of the Standing-Army Clause, of the Quartering- 
of-Soldiers Clause, and of the Taxing Clause, all relat- 
ing, not to religion, but to the “Life, Liberty and the 
Pursuit of Happiness” written into our Declaration of 
Independence. 

Nothing came of the Agreement of the People of 
Cromwell’s time, the capture and execution of Charles I 
diverting attention from it; but it provided that “the 
Representative of the whole nation shall consist of 400 
persons’ to be elected by the people, that the Council 
of State “shall dissolve of course,’ and not be a Long 
Parliament at its pleasure; that no member of the Repre- 
sentative should hold other office, and that ‘no Repre- 
sentative may ... take away any of the foundations 
of right, Liberty and safety contained in this Agreement, 
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nor level men’s estates, destroy property, or make all 
things common.” Here was an attempt at a “supreme 
Law of the Land” which should resist and break all 
encroachments on Liberty. Therefore the Agreement 
had to do largely with Liberty, Property, and Govern- 
ment. 

Neither did the Cromwellian Instrument of Govern- 
ment become operative, but it is interesting as an 
attempt to put in writing a constitutional form, and 
some British historians have thought it to be the proto- 
type of the Constitution of the United States. But to 
see that requires some help from the imagination. It 
put “the supreme legislative authority” in an elective 
Lord Protector and an elective Parliament without a 
House of Lords, and it set down six matters with which 
Parliament could not meddle, the second English attempt 
at limitation of Legislative power, both of which failed. 
It provided “that all laws” and ordinances “contrary 
of the aforesaid Liberty shall be esteemed as null and 
void,” like the legislative acts in the United States which 
conflict with constitutional Liberty, and that bills not 
signed by the Lord Protector within twenty days “nor 
given satisfaction” therefor to Parliament “shall pass 
into and become laws.” 

Another thing not to be overlooked in the study of 
the time of the four Stuart Kings and William III, dur- 
ing which (1603-1702) all the English colonies in America 
except Georgia (1732) were founded, is that the Stuarts 
brought into discussion the theory of the divine right 
of kings, which the English poet Pope expressed as “the 
right divine of kings to govern wrong.” In this claim 
they were supported by both doctors of the law and 
doctors of divinity. The House of Tudor (Henry VIII) 
had insisted on passive obedience, and the coronation 
oath of Edward VI was recast (1547) to make the king’s 
hereditary right wholly independent of election or the 
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will of the people. But although the Tudors were more 
autocratic in some ways than the Stuarts, they were 
somewhat careful to respect public opinion; and accord- 
ingly they applied the doctrine without talking too much 
about it. But James I, the first of the Stuarts, con- 
stantly stressed this great principle of passive obedience, 
derived, as a corollary, from the Fifth Commandment. 
He and his supporters employed many Scriptural quo- 
tations. “Submit yourselves to every ordinance of man,” 
it is written in I Peter, chapter 3, verse 13, “whether 
it be to the King as supreme or unto governors.” Mi4il- 
ton, Sydney and others opposed the doctrine, the author 
of ‘Paradise Lost’? writing “A Defense of the People 
of England” in answer to a defense of the King by 
Salmasius. 

That passive obedience to the Sovereign had been 
taught by philosophers and theologians as well as by 
Stuart and Bourbon royalty, by Lord Bacon, Hobbes, 
Pascal, Descartes, Spinoza, Luther, Calvin, and many 
others, shows how wide was the departure of the authors 
of the Declaration of Independence from the prevailing 
thought of Europe when America was settled. 

Necessarily those long and often savage controversies 
over the power of the King had an effect on those who 
were laying the foundations of the New World. They 
saw Charles I beheaded. They saw an interregnum of 
eleven years and a Lord Protector in place of the King 
for six years, with unsuccessful attempts to set up a 
government by representatives of the people under a 
written constitution restraining the legislative power. 
They saw monarchy come back in the person of Charles 
II, the exiled son of the beheaded king. They saw James 
II, the brother of Charles, driven from the throne and 
in his stead William and Mary (James’s daughter) 
seated. Those happenings indicated that sovereigns were 
not supreme and that the people might become so. The 
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new sovereigns were obliged to submit to the numerous 
and positive limitations on royal powers set down in the 
Bill of Rights (1689), which took the form and title of 
“An Act for Declaring the Rights and Liberties of the 
Subject.” Parliament being the dictator, all the re- 
straints which it prescribed were on the Executive power. 
Naturally it placed none upon itself. 

As the title of the Bill of Rights tells, it dealt not 
chiefly with religion, but with civil and political Liberty. 
By accepting this the sovereigns agreed not to suspend 
laws, not to dispense with laws, not to levy money “by 
pretense of prerogative” but to ask it of Parliament, 
not to keep a standing army without the consent of 
Parliament, not to interfere with the free election of 
members of Parliament, not limit speech or question 
debates in Parliament, not to favor excessive bail, exces- 
sive fines, nor cruel and unusual punishments, not to 
oppose frequent sessions of Parliament. Those and some 
others “they do claim, demand and insist upon all and 
singular the premises, as their undoubted rights and 
liberties.” Observe, again, that in the foregoing it is 
Parliament that towers. 

The idea that the Man has Liberties which are beyond 
the power of the sovereign (and that includes a major- 
ity) to touch was thus set out in the Bill of Rights: 


That all and singular the rights and liberties asserted and 
claimed in the said Declaration [of Rights] are true, ancient, 
and indubitable rights and Liberties of the people of this 
kingdom. . 


Indubitable rights are incontestable rights, undeniable, 
beyond dispute—rights not in the field of Government. 
Thus resulted “the glorious Revolution of 1688,” by 
which Power passed from King to Parliament. Having 
set itself up in its own way, of course it has ever since 
been without any such limitations on its power as the 
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writers of our Constitution placed on that of Congress. 
It was the King who had chiefly done oppression in Eng- 
land. Parliament, although at times tyrannical, had 
not so much alarmed the people. So it was throughout 
Europe; all-powerful kings had oppressed and pillaged 
the people and led them to their graves in endless and 
needless wars. ‘There had been no representative legisla- 
tive bodies deserving of the name; and when the fall of 
kings came the only thought of the makers of constitu- 
tions was to hold future executives in check. 

But within less than sixty years of the Declaration 
of Rights the King of England was as autocratic and 
the Parliament as subservient to him as Henry VIII 
had been dominating and Parliament had been submis- 
sive. George III drove the American colonies to Revolu- 
tion, ‘‘and,” says the historian Green, “‘the shame of the 
darkest hour of English history lies wholly at his door.” 
That rather overstates the fact. After enumerating the 
grievances against George III, the Declaration of Inde- 
pendence says: 


Nor have We been wanting in attention to our British 
brethren. We have warned them from time to time of the 
attempts by their legislature to extend an unwarrantable 
jurisdiction over us. ... They too have been deaf to the 
voice of justice and consanguinity. 


It is true that the Parliament was the King’s obedient 
servant. However, it is blamable for being so. George 
III distributed all patronage himself, directed the man- 
agement of debates in Parliament, suggested motions to 
be made or opposed, and dictated how measures should 
be carried. 

Having observed the violence of the Parliament which 
beheaded Charles I, and having experienced the oppres- 
sions of an all-powerful king with a Parliament at his 
beck to pass measures to his liking, the founders of this 
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Republic were diligent to bind with limitations in the 
Constitution both the Executive Department and 
the Legislative. That was done for the first time in all 
the experiences of men with government. : 
“In questions of power, then,” wrote Jefferson, “let 
no more be heard of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 
There, in a single sentence, is the whole history of 
governmental failures and national wrecks. No way had 
been devised successfully to chain the man in power, 
who always became mischievous. While European 
peoples, unacquainted generally, as before mentioned, 
with legislative bodies as we know them and as the 
Parliament of England was known in the time of the 
Declaration of Independence, have not in their constitu- 
tions drawn so many restraints around legislatures * as 
appear in the Constitution of the United States and in 
the constitutions of the several states, it is significant 
that in newer lands, in the countries of the Western 
Hemisphere and in Australia, the policy of defining and 
limiting the range of both Legislative and Executive 
activity has been followed. Canada and Australia took 
the pattern of the United States not only in this respect, 
but also in establishing a Supreme Court to determine 
when the question is raised whether the Legislature went 
beyond the bounds of the Constitution; and Bryce wrote 
nearly forty years ago that opinion had changed in his 
country and that many “lament that England should 
have no Supreme Court.” Had there been a Supreme 
Court in England in 1764 and after, and had it held 
unconstitutional (as they were) the Acts of Parliament 
taxing the colonists without representation, and quarter- 


: Gouverneur Morris while our Minister to France “scorned the folly 
of the enthusiasts and doctrinaires . . . who had put the Executive 
in the power of the Legislature, and this latter at the mercy of the 
leaders who could most strongly influence and inflame the mob.” 

—Theodore Roosevelt. 


DOSING TUIBER DY VU DICTA LLY. 19 


ing troops, and maintaining a standing army, and taking 
away trial by jury, then there might never have been 
a Declaration of Independence. 

Unlimited power, whether in King, Parliament, or 
Congress, is not compatible with Liberty. 


: V 
Miserable Condition of Mankind 


Turning from the ideas of Europe on religion, govern- 
ment and Liberty during the time the American colonies 
were being established, a look at the condition of the 
people themselves should be instructive as to what hor- 
rors Government not limited can produce and what the 
framers of the Constitution of the United States intended 
to make forever impossible in the New World. 

Immediately after our Revolutionary War came the 
French Revolution, in considerable part an effect of ours. 
In Carlyle’s history of that bloody time he makes the 
French people say to the government and governors of 
France: 


This is the feeding and leading we have had of you: Empti- 
ness—of pocket, of stomach, of head, and of heart. Behold, 
there is nothing in uws—nothing but what Nature gives her wild 
children of the desert: Ferocity and appetite. 


After all the long centuries the centralized Govern- 
ment Supreme in France had arrived at that! And it 
perished in a scene beyond description by the historian 
except by the words Reign of Terror. 

Michelet, who was born when the feudal baron was 
going out of France, wrote of him: 


Everything is his: the oak forest, the bird in the air, the 
fish in the water, the beast in the thicket, the running stream, 
the bell whose sound reaches a great way off. 
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We who own and enjoy the land and the forest and 
the stream and the mine and all that they contain too 
little understand the great value of our inheritance. Our 
position and our possessions have come to us through our 
constitutional Government, which keeps power in place 
and leaves the people to win their way unridden and 
unenslaved. Therefore, the first and unceasing care of 
the American should be the study (which will mean the 
preservation) of this constitutional system. 

When Thomas Jefferson was our minister to France, 
under the Articles of Confederation, the Constitution 
which preceded the present one, he wrote: 


Of twenty million people supposed to be in France, I am 
of opinion that there are nineteen million more wretched, 
more accursed in every circumstance of human existence, than 
the most conspicuously wretched individual in the whole 
United States.” 


The man in England at that time was some better off 
than the Frenchman, but not much. Thackeray’s “Four 
Georges” gives an intimate view of the miserable condi- 


tion of the man in that country, victimized by his Gov-, 


ernment. Other historians tell of his life. 
Of the whole European situation Thackeray wrote: 


Every prince imitated the French king, and had his Ver- 
sailles, his Wilhelmshohe, his Ludwigslust; his court and its 
splendors; his gardens laid out with statues; his fountains, 
and waterworks, and Tritons; his actors, and dancers, and 
singers, and fiddlers; his harem, with its inhabitants; his 
diamonds and duchies for these latter; his enormous festivi- 
ties, his gaming-tables, tournaments, masquerades, and ban- 
quets lasting a week long, for which the people paid with their 
money, when the poor wretches had it, with their bodies and 
very blood when they had none, being sold in thousands by 
their lords and masters, who gayly dealt in soldiers, staked a 
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regiment upon the red at the gaming-table, swapped a bat- 
talion against a dancing-girl’s diamond necklace, and, as it 
were, pocketed their people. 


A little while before the first English Colony was 
planted (1607) in this country at Jamestown, Virginia, 
the Earl of Leicester, who had received a vast area of 
land from the Queen, which the people should have 
had, entertained Elizabeth and thirty-one barons and a 
host of retainers at the Castle of Kenilworth for seven- 
teen days at an expense in present-day money of $50,000 
a day. The party ate ten oxen a day and drank sixteen 
hogshead of wine and forty hogshead of beer. When 
earls and the like held all the land and spent their time 
in warring, hunting, gaming and profligacy, one may 
readily visualize the dreadful plight of the common 
man and his wife and children. Nor has the old con- 
dition been much improved as to some of the people. 
In the year before the World War it was stated 
by Lloyd George, then Chancellor of the Exchequer, 
referring to a strike of the farm laborers in England, 
that the worker on the land received less pay than 
the pauper in the poorhouse. The government spent 
more on the pauper than the owner of the land paid 
his worker. 

The oppressions which were done to the people by 
Government when the Preacher in the Book of Eccles- 
iastes (ch. 4, v. 1) wrote of them in the second century 
before the Christian era, when he found that “on the 
side of their oppressors there was Power,” prevailed con- 
tinuously and over an increasingly large number of 
people down to the Declaration of Independence. Even 
if the historical records of the gross mishandling of the 
human race by Government were not so complete as we 
have them, the general and unending unhappiness of 
the mass of mankind would be unmistakably inferred 
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from the visions of great souls, from century to century, 
of a better State. 

In Solomon’s dream (1015-977 B.c.) he was given “a 
wise and an understanding heart” beyond all men before 
or since because his prayer (1 Kings, 3) was, not for 
riches or long life or power, but for “an understanding 
heart to judge thy people” that he might “discern be- 
tween good and bad.” That for this thought he was 
made the wisest of men it is inferable that mankind 
were very badly governed. 

About half a century after Solomon, and a little to 
the West, “The Republic” of Plato was written (about 
375 B.c.) to show a government which would lift man- 
kind out of their deep wretchedness and make them 
happy. But Plato believed that Government should 
have for its purpose, not leaving man unhampered to 
make his way and develop himself, but the training him 
in wisdom. ‘Unless the philosophers become rulers,” 
he wrote, “or rulers become true and thorough students 
of philosophy, there shall be no end to the troubles of 
states and of humanity.’ Of course, that Government 
never came. In his view “the troubles of states and 
humanity” were very great. | 

Shortly after the discovery of America a great Eng- 
lishman, Sir Thomas More, wrote (1516) “Utopia” in 
description of an imaginary land lifted by an ideal con- 
stitution above the appalling miseries in which the Gov- 
ernment of his England and the other governments then 
held the mass of men. 

Not long after the founding of the first English Colony 
in America there was published (1625) in Holland the 
work of Grotius on the “Right of War and Peace.” He 
pleaded for the abolition or mitigation of some of the 
barbarities which governments employed in war; and 
he concluded his study of the mistreatment of the human 
race in the bloody adventures of emperors, kings, barons 
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and retainers with a prayer to rulers that they would 
always remember ‘“‘that you are governors of Man, who 
is very dear to God.” 

A century and a half later (1762) Rousseau in France 
wrote “The Social Contract” to tell a people misgoverned 
to destitution and ferocity how they might save them- 
selves. 

Those and many other dreams of great thinkers who 
were touched by the general and deep misery of man- 
kind which bad Government had brought were put for- 
ward from century to century. They accomplished little 
beyond provoking men to think. They are referred to 
here to illustrate that down to the time of our Govern- 
ment the man and his wife and their children never 
had ashow. Long centuries of wretched living in a lovely 
world! What an awful waste of human life! 

Then, after those countless failures, came the Consti- 
tution of the United States with the sublime purpose of 
Solomon stated in its Preamble: to “establish Justice’ 
and to “promote the general Welfare,’ as well as to 
secure for all time “the Blessings of Liberty.” 


VI 
Liberty: What Does It Mean? 


What was meant by Liberty in the Preamble? 

What was meant by Liberty written eleven years 
before in the Declaration of Independence, which is so 
all-important that whenever “Government becomes 
destructive of” it “the People” have “the Right . . . to 
alter or abolish” the Government which thus wrongs 
them? 

From that pronouncement it must be understood that 
Liberty is important. Rather than that Liberty be 
destroyed, Government itself shall be swept away and 
the People shall “institute new Government, laying its 
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foundation on such principles,” the Declaration of Inde- 
pendence continues, “and organizing its power in such 
form as to them shall seem most likely to effect their 
Safety and Happiness.” } 

Liberty, then, with Life and “the pursuit of Happi- 
ness,” is, according to American doctrine, the greatest 
treasure in the world. 


What is Liberty? 


“The aim, therefore, of patriots,’ says John Stuart 
Mill, “was to set limits on the power which the ruler 
should be suffered to exercise over the community: and 
this limitation was what they meant by Liberty.” 

Liberty, therefore, is Limitation on Power. And so 
wherever a Limitation set by the people for the restraint 
of Government is removed, there Liberty is lost. 

Liberty was restored (not granted) by the earliest 
(1101) document in the Constitution of the English 
people, the Charter of Liberties of Henry II, “a deliber- 
ate limitation,’ says Stubbs, of the power “which had 
been exercised by William the Conqueror and William 
Rufus.” 

Liberty was in Magna Charta over a century later 
(1215), when King John “granted to all the freemen of 
our Kingdom, for us and our heirs forever, all the under- 
written Liberties, to be had and holden by them and 
their heirs, of us and our heirs forever.” While through 
the centuries these liberties were often taken away by 
Government, that is, the limitations were broken down, 
it must be said for the Englishman that he never con- 
sented to such deprivation and that he never ceased to 
fight for “Liberty under law.” It is in Magna Charta 
that first appears the expression, “by the law of the 
land,” which contained the meaning in our constitutional 
phrase, “due process of law,” both of which were written 
in the Petition of Right to Charles I in 1628. The latter 


DOSING ULBERTY JUDICTALLY 25 


clause is there traced back to an enactment in the 
twenty-fifth year of Edward ITI, that is, 1352. 

Liberty was in the Habeas Corpus Act of 1679 “for 
the better securing of the Liberty of the subject” against 
the tyrant. 

Liberty was set out in The Instrument of Govern- 
ment of 1653, for England, Scotland and Ireland, and 
“all laws, statutes and ordinances and any clauses in 
any law, statute or ordinance to the contrary of the 
aforesaid Liberty, shall be esteemed as null and void,” 
a fine statement of our “supreme Law of the Land,” 
which never came to pass in Britain. 

Liberty was stated to be in the American Declaration 
of Rights of 1765, promulgated at New York, the essen- 
tial to “the increase, prosperity, and happiness of the 
colonies’; and the Stamp Act and the Act of Parlia- 
ment extending the jurisdiction of courts of admiralty 
so as In practice to destroy trial by jury were complained 
of as having “a manifest tendency to subvert the rights 
and Liberties of the colonists.” 

Liberty was again the word in the American Declara- 
tion of Rights of 1774, written at Philadelphia, where 
a General Congress of deputies of the colonies had 
assembled “in order to obtain such establishment as that 
their religion, laws, and Liberties may not be subverted.” 
The first resolution was that they “are entitled to life, 
Liberty and property, and that they have never ceded 
to any sovereign power whatever a right to dispose of 
either without their consent.” 

The words in italics import the powerlessness of “any 
Government on earth,” as Jefferson later wrote when 
advocating a Bill of Rights in the Constitution, to 
deprive the Man of Liberty—to overstep the limitations 
set by him for his protection. 

In the Declaration of Independence the colonists went 
further than that: they declared Liberty to be ‘“unalien- 
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able,” that is, that they could not even “consent” to 
part with it and thereby lose it to their children and to 
posterity at large. The second resolution of the Declara- 
tion of Rights was that their ancestors had come to 
America possessed of “all the rights, Liberties and im- 
munities of free and natural-born subjects within the 
realm of England.” In the tenth and last resolve they 
said that “their indubitable rights and Liberties... 
cannot be legally taken from them, altered or abridged 
by any power whatever without their own consent.” 

Once in the Declaration of Rights the course of Gov- 
ernment is said to be “unconstitutional,” showing a belief 
that rights are fixed and not to be blown away. Once the 
act of Government is declared to be “‘illegal,’ and two 
other acts are said to be “against law”: early intimations 
of the belief in “a Government of laws and not of men,” 
which was later (1780) to be written in the Constitution 
of the State of Massachusetts. One reference is made to 
“the English Constitution,’ and another to ‘‘a constitu- 
tional trial by jury,” both of which had been disregarded 
by the Government. Those references showed a belief 
in settled law which could not be ignored by Govern- 
ment. 

Liberty was in the Virginia Bill of Rights (June 12, 
1776), written by George Mason, which proclaimed what 
appeared less than a month later in the Declaration of 
Independence: 


That all men are by nature equally free and independent, 
and have certain inherent rights, of which, when they enter 
into a state of society, they cannot, by any compact, deprive 
or divest their posterity; namely, the enjoyment of life and 
Liberty, with the means of acquiring and possessing property, 
and pursuing and obtaining happiness and safety.” 


What is this Liberty, the name of which is never lost 
to sight or ear across eight centuries and a quarter of 
the history of English-speaking men? 
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Has the word a meaning? Or has this persistent use 
of it been “sound and fury, signifying nothing’’? 

What did this word mean when written in the Fifth 
Amendment to the Constitution to protect the Man 
against the Government of the Nation, and in the Four- 
teenth to shield him against aggressions by the States? 
What substance was in the word in 1776 and 1787? 
With that known, the Constitution will be understood. 

What this word had come to mean in England at the 
time of the Declaration of Independence may be taken 
from William Blackstone, who began in 1758 a course 
of lectures in the University of Oxford, in a chair just 
established, which lectures in book form are known as 
“Commentaries on the Laws of England,’ and which 
were taught in the College of William and Mary by 
Chancellor Wythe to James Madison, Thomas Jefferson, 
and some others who had to do with the founding of 
this Republic. Edmund Burke, one of the friends of 
the colonists in the House of Commons, stated that more 
books of law were going from Europe to the colonies 
than of any other kind. It is not unlikely, therefore, 
that Blacksone’s remarkable formulation of English law, 
done in a literary style yet unexcelled for lucidity and 
charm, was known to many of the deep students and 
thorough scholars of that time besides those who 
came from the College of William and Mary. More- 
over, an edition of Blackstone was brought out at 
Philadelphia five years before the Declaration of Inde- 
pendence. 

Blackstone defines (Vol. 1, p. 125) natural liberty as 
follows: 


This natural Liberty consists properly in a power of acting 
as one thinks fit, without any restraint or control, unless by 
the law of nature; being a right inherent in us by birth, and 
one of the gifts of God to Man at his creation, when He en- 
dowed him with the faculty of free will. 
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Then, mentioning that when man enters into society 
he necessarily submits to regulation of his natural 
Liberty “as the price of so valuable a purchase,” Black- 
stone gives (Book 1, p. 125) this definition of the Liberty 
which belongs to man as a member of society or the 
State: 


Political, therefore, or civil Liberty, which is that of a mem- 
ber of society, is no other than natural Liberty so far 
restrained by human laws (and no farther) as is necessary 
and expedient for the general advantage of the public. 


Sharswood, a commentator on Blackstone, criticizes 
the use in the foregoing quotation of political Liberty 
and civil as synonymous. Political Liberty, he says, is 
“the security with which, from the constitution, form, 
and nature of established government, the subject enjoys 
civil Liberty.” Sharswood adds this important observa- 
tion: 


It is certainly true that law in its turn may be a tyrant, 
whether enacted by the will of one man or of a majority of 
the people . . . Whenever laws attempt more than is neces- 
sary to secure alike to every man, weak or strong, rich or 
poor, ignorant or instructed, the right, the moral power, of 
seeking his own happiness in his own way, they invade the 
natural Liberty of which they ought only to be the bulwark. 


That idea, that the majority itself must be controlled, 
is at the base of the American system. 

“A majority held in restraint by constitutional checks 
and limitations,” said Lincoln in his first inaugural ad- 
dress, “and always changing easily with deliberate 
changes of popular opinions and sentiments, is the only 
true sovereign of a free people.” 

. Referring to the observation of Locke, that where there 
is no law there is no freedom, Blackstone comments: 
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But then, on the other hand, that constitution or frame of 
government, that system of laws, is alone calculated to main- 
tain civil Liberty, which leaves the subject entire master of 
his own conduct, except in those points wherein the public 
good requires some direction or restraint.” 


A great authority of that time, who wrote (January, 
1776) “Common Sense” in support of American inde- 
pendence and, as Washington said, “worked a powerful 
change in the minds of many men,” and who served in 
the army of the Revolution, was Thomas Paine, an Eng- 
lishman grown tired of the English government. In 
“The Rights of Man,” of which a million and a half 
copies were sold in England alone, showing that that 
Government was far from satisfactory to home people, 
Paine wrote: 


Natural rights are those which appertain to man in right 
of his existence. Of this kind are the intellectual rights, or 
rights of the mind, and also all of those rights of acting as an 
individual for his own comfort and happiness, which are not 
injurious to the natural rights of others. 

Civil rights are those which appertain to man in right of his 
being a member of society. Every civil right has for its foun- 
dation some natural right pre-existing in the individual, but 
to the enjoyment of which his individual power is not, in all 
cases, sufficiently competent. Of this kind are those which 
relate to security and protection. . . . 

That power [Government] produced from the aggregate 
of natural rights, imperfect in power in the individual, cannot 
be applied to wnvade the natural rights which are retained 
wm the individual, and in which the power to execute is as per- 
fect as the right itself. 


That is a great definition of Government: It is the 
aggregate of natural rights of the kind which the pos- 
sessors are unable alone to secure and protect—it has 
nothing to do with those other natural rights of thinking 
and acting which do not require protection and respect- 
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ing which the possessor is therefore competent in him- 
self. | 

Another illustration of what was understood in Revo- 
lutionary times of the right to Liberty and the proper 
sphere of Government is obtained from the writings 
of John Dickinson, whose Quaker grandfather had been 
driven out of England to find refuge in Virginia. “A 
Farmer’s Letters to the Inhabitants of the British Colo- 
nies” made him eminent in the field of discussion. He 
was classically educated at Philadelphia. A three-year 
course in law in the Temple, London, finished his train- 
ing. He was a leader in the Stamp Act Congress (1765), 
was chairman of the Committee of Correspondence of 
Pennsylvania, Chairman of the Committee of Safety 
and Defense for his State, was chosen colonel of the first 
battalion to defend New York when it was threatened, 
and in several Continental Congresses his pen was of the 
highest service to Liberty. His opinion should there- 
fore be of value when the search is for the meaning of 
Liberty in 1776 and 1787, and the just province of Gov- 
ernment. 

“For who are a free people?” he asked. ‘Not those 
over whom Government is reasonably and equitably 
exercised, but those who live under a government so con- 
stitutionally checked and controlled that proper provi- 
sion is made against its being otherwise exercised.” 

“A free people, therefore,” he wrote in his sixth Letter, 
“can never be too quick in observing, nor too firm in 
opposing, the beginnings of alteration, either in form or 
reality, respecting institutions formed for their security. 
The first kind of alteration leads to the last: Yet, on 
the other hand, nothing is more certain than that the 
forms of Liberty may be retained when the substance is 
gone. In Government, as well as in religion, ‘The letter 
killeth, but the spirit giveth life. ” 

Therefore, the word Liberty, which had been in the 
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vocabulary of English law since the year 1100 at least, 
had the meaning when the Constitution was written that 
Government could not, as Paine expressed it, “be applied 
to invade the natural rights which are retained in the 
individual, and in which the power to execute is as per- 
fect as the right itself’—the Man needing as to those 
rights no help from Government. Liberty had the mean- 
ing when the Constitution was written that Government 
could not restrain the Man any further than, as Black- 
stone put it, was “necessary and expedient for the general 
advantage of the public.” For the general advantage of 
the public as a fact, he clearly implies; and even then it 
ean go “no farther.’ That Government can go “no far- 
ther’ means that its pretensions are subject to examina- 
tion and, if untrue, to rejection. The conclusion of Gov- 
ernment as to how far and in what direction it should go 
“for the general advantage of the public’ is not final. 
Its judgment may be at fault as to what “is necessary 
and expedient.” Or, as history so often teaches, its 
judgment may be vicious. In either case there must be 
some means of stopping its activity or else Liberty will 
be lost. That fundamental need the Judicial Depart- 
ment of the national Government and the Judicial 
Departments of the States were established to supply. 
Instinctively the American has realized (for he never 
has been educated in constitutional government) that 
the courts are for the Man and his Life, Liberty, and 
Property. 

“By Liberty,’ says Lord Acton, ‘I mean the assurance 
that every man shall be protected in doing what he 
believes his duty against the influence of authority and 
majority, custom and opinion. The State is competent 
to assign duties and draw the line between good and evil 
only in its immediate sphere. Beyond the limits of things 
necessary for its well-being, it can only give indirect help 
to fight the battle of life by promoting the influences 
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which prevail against temptation—teligion, education, 
and the distribution of wealth. In ancient times the 
State absorbed authorities not its own, and intruded on 
the domain of personal freedom. In the Middle Ages 
it possessed too little authority, and suffered others to 
intrude. Modern States fall habitually into both ex- 
cesses. The most certain test by which we judge whether 
a country is really free is the amount of security enjoyed 
by minorities.” * 

In the United States to-day the erroneous belief has 
become rather prevalent that the minority cannot prop- 
erly complain of any course of legislation or govern- 
mental conduct deemed necessary by the majority. This 
has come in part, probably, from what Bryce long ago 
wrote of as the fatalism of the multitude, added to lack of 
constitutional scholarship. 

“Thus out of the mingled feelings that the multitude 
will prevail,” he wrote, “and that the multitude, because 
it will prevail, must be right, there grows a self-distrust, 
a despondency, a disposition to fall into line, to acquiesce 
in the dominant opinion, to submit thought as well as 
action to the encompassing power of numbers.” 7 

But the chief cause of the condition is the general 
illiteracy of the people with respect to their Govern- 
ment and their rights under it and against it. 


VII 
Americans Invented Judicial Safeguard 


The constitutional Judicial Department to see that 
Government goes “no farther” than its authority extends 
is an American invention, and it has been recognized by 
the best minds of the world as the chiefest contribution 
of genius to the promotion of Liberty. It is well that the 
people have known this by instinct. But in view of the 

* History of Freedom, p. 3. 
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“drives” of recent years against the Judicial Department 
by propagandists and “blocs” with selfish interests or 
worse, it is important that the people reénforce their 
instinct with study; that they know the principles of 
their Government as the founders of it did, and be pre- 
pared to act on knowledge. 

Parenthetically, for the information of those who 
believe that the present generation is too advanced to 
follow what one of them called “outworn philosophies,” 
a sentence from Bryce suggests a comparison between the 
giants of Government to-day and the men who founded 
the Republic. “Five men, at least of that generation,” 
he wrote (1 Stud. H. & J., 306), “Washington, Franklin, 
Hamilton, Jefferson, and Marshall, belong to the history 
of the world; and a second rank, which included John 
Adams, Madison, Jay, Patrick Henry, Gouverneur Mor- 
ris, Roger Sherman, James Wilson, Albert Gallatin, 
and several other gifted figures less familiar to Europe, 
must be mentioned with respect.” 

“The complete independence of the courts,’ wrote 
Alexander Hamilton in “The Federalist” (No. 78) “is 
peculiarly essential in a limited Constitution. By a 
limited Constitution I understand one which contains 
certain specified exceptions to the legislative authority, 
such, for instance, as that it shall pass no bills of 
attainder, no ex post facto laws, and the like. Limita- 
tions of this kind can be preserved in practice no other 
way than through the medium of courts of justice whose 
duty it must be to declare all acts contrary to the mani- 
fest tenor of the Constitution void. Without this all the 
reservation of particular rights or privileges would 
amount to nothing.” 

But courts are not likely long to be independent if 
the people permit them to be pursued by “blocs” and 
by a Legislative Department with what Madison called 
an “enterprising ambition” to extend its Power. 
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“But it is easy to see,” quoting Hamilton again, “that 
it would require an uncommon portion of fortitude in 
the judges to do their duty as faithful guardians of the 
Constitution where legislative invasions of it had been 
instigated by the major voice of the community.” ° 

There have been not only “legislative invasions” of 
the field of the Judicial Department, but in the Presi- 
dential election of 1924 a candidate on a platform for 
practically destroying the Supreme Court and putting 
in the hands of Congress judicial power as well as legis- 
lative (“precisely the definition of despotic government,” 
said Jefferson of blended powers) received over 4,800,000 
votes from supposedly educated men and women, one- 
sixth of all cast. 

What Blackstone meant by Government’s going “no 
farther’ is illustrated by a case (4 Wall., 333) where Con- 
gress undertook to punish men without trial in court and 
by jury and the Supreme Court held the Act of Con- 
gress void as a bill of attainder forbidden by the Con- 
stitution. 

State legislatures also, like the national legislature, 
have overlooked the constitutional consideration that in 
dealing with the Liberty of the Man they could not 


* That the “major voice of the community” seemed to call for legis- 
lation invading the constitutional rights of the sober man as well as 
shielding the drinker to excess, explains, doubtless, why the courts have 
held no liquor law invalid, however gross the affront to American man- 
hood. As will be seen more fully, the Supreme Court of the United 
States has admitted that it had gone further in liquor cases than would 
have been constitutional in others, without any explanation of its power 
to do so. “The major voice of the community” is too often that of a 
minority highly developed in vocalization, as was illustrated in the case 
of woman suffrage, which, when obtained, the majority of women did 
not use, meaning that they never wanted it. Even less reliable as a 
guide is “the major voice” for liquor laws severe to the degree of uncon- 
stitutionality, when many of the advocates in both legislature and 
Congress are violators of their own legislation. The only safe and sure 
guide for courts is, not “the major voice of the community” at any 
given time of excitement or propaganda, but constitutional principle. 
But, as Hamilton said, this sometimes requires “an uncommon portion 
of fortitude in the judges.” They must be supported by a capable press 
and an educated public opinion, neither of which exists to-day. 
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“invade,” as Paine put it, “the natural rights which are 
retained in the individual’—could, as Blackstone said, 
go “no farther” than was “necessary and expedient for 
the general advantage of the public”—no farther an fact 
than was necessary and expedient. A legislature pos- 
sessed of the crusading spirit, or feeling that the General 
Will desires it to force people to be free, cannot go so 
far as its enthusiasm would take it. It is the place of 
the Judicial Department to stop it when it attempts to 
go further than is necessary in fact. 

Thus the Supreme Court of the United States checked 
the legislatures of several States (262 U.8., 390) when 
they undertook to tell students what they could study 
and teachers and other individuals what they could 
teach. The laws were directed in the heat of war-time 
and after against the German language. 

The provisions of the laws requiring teaching to be 
done in the English language were sound. And they 
were observed. But the step beyond that, to control the 
mind by dictating what should be learned and what 
should not be acquired as knowledge, that brought con- 
flict with the limitation in the Fourteenth Amendment 
preventing the State from denying Liberty. 

The laws were what is known in Natural History as 
a reversion to type, by which the peculiarity or disease 
of an ancestor reappears after the lapse of several genera- 
tions. They were the recurrence, after two centuries 
and three-quarters, of the Conventicle Acts of the Tudors 
and the Stuarts, which told people what to think, how 
to worship, which forced them to be free and thereby 
populated Massachusetts. Preventing youth in school 
from studying any but the English tongue until after 
passing the eighth grade was considered by the legisla- 
tures to be “necessary and expedient for the general 
advantage of the public.” But that conclusion was not 
final. The American took great pains to see that the 
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conclusion of a legislative body should not be final when 
the conclusion should conflict with a constitutional pro- 
vision. He had felt sorely what that meant in the Acts 
of the Parliament of England. “An elective despotism,” 
wrote Jefferson, “was not the government we fought 
for.’ He said that a group of tyrants would be less man- 
ageable than one, a truth which legislatures have since 
demonstrated, although it needed no further demon- 
stration. 

If it cannot be tolerated that one sovereign shall be 
an autocrat, why should autocracy in the majority be 
suffered? 7 

“Tn the absence of an agreement,” says Herbert 
Spencer in “The Great Political Superstitution,’ “the 
supremacy of a majority over a minority does not exist 
at all.” 

And there is no “agreement” in our Government by 
which, as there was in Rousseau’s scheme, a General Will 
can be evolved to force men to be free. Nothing is sur- 
rendered under our Constitution by the Man to the 
Government. On the contrary, the Constitution is to 
secure his pre-existing rights: that is what the Declara- 
tion of Independence says. 

Pointing out that the majority in a corporation or 
other business organization cannot control where the 
original purpose is departed from, Spencer says: 


And I contend that this holds of an incorporated nation as 
much as of an incorporated company. 


So a departure by the majority from constitutional 
principle and purpose is void. What they do is not bind- 
ing on the minority. The act of any corporation beyond 
its charter powers is called in the law ultra vires. 

It had been made plain by over a century and a 
quarter of experiences that it is not “necessary and ex- 
pedient for the general advantage of the public” that 
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only the English language be taught to the young. The 
United States had progressed beyond example in the 
history of the human race while parents and children 
together, and entirely unaided by legislators, had selected 
the languages which the boys and girls would study. 
Indeed, that progress was doubtless furthered by the 
thought and culture gained from the German, the 
‘French, the Italian and the Spanish. Had our educators 
and statesmen begun long ago to look a little farther into 
America every boy and girl in school would have had an 
opportunity to learn Spanish and we would have now 
a hold on the good will and trade of the peoples south 
of us which never should have gone to Europe. We 
would have to-day a large population capable of moving 
as freely in the southern republics as they go from State 
to State at home. It is the right “against any Govern- 
ment on earth” of any man to teach or have taught that 
language to his children, and it is the right of pupils 
to learn it. The difficulties and maisunderstandings 
which the Pan-American Congress has been working to 
resolve never would have arisen had we early learned to 
be on “speaking terms” with our American neighbors. 
It was probably more our duty to learn Spanish than it 
was theirs to learn English, for their ties to Europe were 
recently cut, comparatively, while our separation was 
long ago, and a mixture of immigrants has further weak- 
ened the feelings of consanguinity. This example is in 
itself enough to illustrate how destructive of Liberty 
and progress would be such a power as the legislatures 
of three States claimed to have and undertook to use. 

The finding of fact which the acts of the legislatures 
imported was false. It was to be set aside, just as the 
findings of fact of a jury always have been set aside by 
the court when contrary to the evidence or when mani- 
festly based on passion or prejudice. For our Constitu- 
tion is rested on principles of law tested by long experi- 
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ence and accepted as essential. In finding, or claiming 
or pretending to find, what is “necessary and expedient” 
the legislature cannot trample common knowledge under 
foot. The police power over the health, morals, safety 
and general well-being of the people stops where consti- 
tutional limitations begin. For illustration, the police 
power could not authorize two-thirds of property owners 
to fix the boundary line for the others, whether to the 
damage of their property or not; nor did “the convenient 
apologetics of the police power” sustain a State in 
regulating interstate highways; nor could a State make 
a tenement house of one in which one person more than 
the family lived and regulate it. accordingly. Those acts 
were assumed by the States to be “necessary and ex- 
pedient” for the public interest, but they were not so 
much so as the constitutional provisions for the protec- 
tion of Liberty and Property. An act purporting to be 
for the public health or morals may have no substantial 
relation to the subject; indeed, the courts have been 
burdened with cases arising from such regulations. 

It is the Constitution, and not the legislative notion, 
or even the General Will, that is “the supreme Law of 
the Land” in the United States. The Constitution so 
declares. 

Another legislation cut from the piece with the Con- 
venticle Acts was that of a State which forbade (Pierce 
v. Society, etc., 268 U. S., 510) attendance at any but 
the public schools, the purpose being to close schools in 
which religious precepts. of any kind were taught. All 
those laws sought to control ideas, to cast all brains in one 
mold, to destroy competition (and therefore life) in 
thought, to make, in short, Government master of the 
Man. The Declaration of Independence says that that 
cannot be done, since Government derives its “just 
powers from the consent of the governed.” And it adds 
that “whenever any Form of Government becomes 
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destructive of these ends’—securing Life, Liberty and the 
pursuit of Happiness—“‘it is the Right of the People to 
alter or abolish it.” 

The Supreme Court of the United States held all those 
legislative acts void for conflict with the Fourteenth 
Amendment to the Constitution, which says: 


No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States, 
nor shall any State deprive any person of life, liberty, or 
property without due process of law. 


Those cases fall clearly with Blackstone’s definition of 
Liberty, which permits Government to regulate for the 
general welfare the natural rights of Man ‘no farther” 
than is “necessary and expedient.” So by the common 
law of England, which the colonists brought with them, 
and which was afterward made (so far as not inapplicable 
to American conditions) the law of the States, either by 
constitutional provision or statutory enactment, the acts 
of the legislatures just reviewed were in derogation of 
Liberty as understood in 1776 entirely apart from the 
limitation on the power of the States written into the 
Fourteenth Amendment after the Civil War. Many other 
provisions of the Constitution are thus merely restate- 
ments of the common law of England, particularly those 
in the Bill of Rights (the first ten Amendments), which 
were reduced to writing to “make assurance double sure” 
and prevent as far as possible for the future the occasion 
of dispute. And it was held by the Supreme Court of 
the United States (Murray’s Lessee v. Hoboken, 8 How. 
272) that the “due process of law” guaranteed to the 
Man by the Constitution for the safeguarding of his 
Liberty and property entitles him not only to the pro- 
tection of all constitutional provisions, but also to the 
shield of the English common law. 

It is better to observe here in a parenthetic way than 
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later that it is very significant that the three State laws 
dictating to parents, children and teachers what sources 
of culture in the languages should be open to their minds, 
were sustained (one justice dissenting in Nebraska, three 
in Iowa, and one in Ohio) by the Supreme Courts of the 
respective States as exertions of the police power not 
repugnant to the Constitution of the United States. The 
Supreme Court of the United States reversed the holding 
of the three courts of last resort in the States, two justices 
dissenting in the belief that “men might reasonably 
differ” as to the propriety or necessity of the legislation. 
The test laid down by a late authority (Freund, “Police 
Power,” sec. 143) is whether “it is possible to secure the 
object sought without impairing essential rights and 
principles.” The “object sought,” it was said, was the 
stability of the State; and as the Nation had achieved its 
great destiny while other languages than English were 
being taught in school and out, the conclusion is unavoid- 
able that the legislation was not necessary and that it 
therefore violated ‘‘essential rights and principles.” 


VIII 
Independent Judges Necessary 


Why did the State courts sustain the State laws? Were 
they made up of poor lawyers, or did the justices follow 
(insensibly or purposely) what seemed to be the popular 
feeling—what Hamilton called “the major voice of the 
community’? Cases too-many to count have been thus 
unfairly cast upon the Supreme Court of the United 
States by the Supreme Courts of States when they have 
sustained laws of States not having in many instances 
the shadow of constitutionality. Undeserved criticism 
has been passed on the national Supreme Court when 
it has reversed such decisions. Is the elective judge in 
the States a failure? That is to say, is he naturally dis- 
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posed to observe the will of the elective legislature which 
was elected at the time that he was elected? The 
Declaration of Independence pronounced bad the “Judges 
dependent on his Will alone for the tenure of their offices 
and the amount and payment of their salaries.”” Whether 
the sovereign be a George III, or the General Will which 
is too often inclined to force men to be free, makes no 
difference—the Sovereign should not hold judges in the 
hand. Accordingly the Constitution provided for non- 
elective, completely independent judges: 


He [the President] shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint. . . 
Judges of the Supreme Court, and all other Officers of the 
United States, whose Appointments are not herein otherwise 
provided for... . 

The Judges, both of the Supreme and inferior Courts shall 
hold their Offices during good Behavior, and shall, at stated 
times, receive for their Services a Compensation which shall 
not be diminished during their Continuance in Office. 


Let James Wilson, one of the makers of the Constitu- 
tion, explain (i Wilson’s Works, 364) the opinion of his 
day on this subject: 


But how can society be maintained—how can a state expect 
to enjoy peace and order, unless the administration of justice 
is able and impartial? Can such an administration be ex- 
pected unless the judges can maintain dignified and independ- 
ent characters? Can dignity and independence be expected 
from judges who are liable to be tossed about by every veering 
gale of politics, and who can be secured from destruction only 
by swimming dexterously along with every successive tide of 
party? Is there not reason to fear that in such a situation the 
decisions of courts would cease to be the voice of law and 
justice, and would become the echo of faction and violence? 


That is good thinking for the present day, when there 
is so much complaint of the failure of justice in the courts 
of the States. 
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And yet there has been insistent advocacy in some 
quarters of an amendment to the Constitution so that 
judges of the courts of the United States may be thrown 
into politics by being made elective. | 

Turning from Paine’s and Blackstone’s ideas of 
Liberty, a little space will be given to the views of James 
Wilson of Pennsylvania, the ablest lawyer in the Con- 
stitutional Convention, who was educated at Edinburgh 
and St. Andrews along with such men as Adam Smith, 
David Hume and William Robertson, who was instru- 
mental in securing the ratification of the Constitution 
by Pennsylvania, and who was appointed by President 
Washington a justice of the Supreme Court of the United 
States, in which place he served with great distinction. 
It was in his day that the Bill of Rights was added to 
the Constitution, the Fifth Article (Amendment) of 
which forbids that by the Nation anybody “be deprived 
of Life, Liberty or Property without due process of law.” 
Wilson’s views of Liberty and the power of Government 
should, therefore, he helpful in finding the full and pre- 
cise meaning of the word written into our Constitution, 
in the Fifth Amendment to protect the Man against the 
Nation, and in the Fourteenth Amendment to shield him 
from the tyranny of the State. Speaking at length and 
with power in the ratifying convention of Pennsylvania 
in favor of the Constitution, he said: 


We have remarked that civil government is necessary to 
the perfection of society: we now remark that civil Inberty is 
necessary to the perfection of civil government. 


Lecturing before the College of Philadelphia while 
he was a Justice of the Supreme Court of the United 
States, he laid down the purpose of Government: 


What was the primary and the principal object in the in- 
stitution of government? Was it—I speak of the primary 
and principal object—was it to acquire new rights by a human 
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establishment? Or was it, by a human establishment, to 
acquire new security for the possession of those rights to the 
enjoyment or acquisition of which we were previously en- 
titled by the immediate gift, or by the unerring law, of our 
all-wise and all-beneficent Creator? 


If that question did not answer itself the correct 
response could be found in the Declaration of Indepen- 
dence: “that to secure these rights’—Life, Liberty, and 
the pursuit of Happiness—‘“‘Governments are instituted 
among Men.” That is what Justice Wilson conveyed 
in his self-answering interrogatory. 

In the same course of lectures Justice Wilson com- 
mented as follows on the Liberty of the Man against 
Government: 


Every wanton, or causeless, or unnecessary act of authority, 
exerted or authorized or encouraged by the legislature over 
the citizens, is wrong, and unjustifiable, and tyrannical: for 
every citizen is, of right, entitled to Liberty, personal as well 
as mental, in the highest possible degree which can consist 
with safety and welfare of the State. ‘““LLezum’—I repeat it— 
“servi sumus, ut lzberz esse possimus.” 


That is, we are servants of the law in order to be free. 

Government must, as far as it is possible to do so, 
let the Man alone. It must let him alone mentally as 
well as physically. Government cannot, for illustration, 
tell a man what language he and his children may study, 
or force him to be free by accepting the belief that, when 
the majority desires, he should surrender his natural 
Liberty for a reason contrary to the common knowledge 
of mankind. 

In the quoted passage Justice Wilson states precisely 
what Paine, Blackstone and others of the time laid 
down, that Government can go ‘no farther’ than is 
“necessary and expedient for the general advantage of the 
public.” If the step taken be not in fact “necessary and 
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expedient,” then it doubly wrongs the Man: by violat- 
ing the common law as Blackstone stated it, and by vio- 
lating the Constitution. It cannot be too often repeated 
that neither the Legislative Department nor even an 
overwhelming majority is the final judge as to how far 
it “is necessary and expedient for the general advantage 
of the public” to restrain the Liberty of the Man. That 
is a constitutional question to be passed upon by the 
Judicial Department of Government. And should the 
courts fail to maintain Liberty, then Government itself 
has failed and the powers committed to it through the 
Constitution, “incapable of Annihilation,” as the Declara- 
tion of Independence says, “have returned to the People 
at large for their exercise.” It is then for the people to 
take into their own hands the securing of the protection 
which the Judicial Department failed to give as the 
Constitution contemplated. It was because self-protec- 
tion against Government was usually accomplished by 
the people in a disorderly and violent way that they 
worked out the constitutional method for the quiet and 
certain securing of Life, Liberty, and Property. But 
should the constitutional system fail, then the powers 
delegated to Government return to the People. 

The success of the constitutional system devised for 
preserving Liberty is contingent upon independent, com- 
petent, and courageous judges with an educated press 
and people at their back. Without the press and people 
they cannot stand. How deplorable and dangerous has 
been the lack in this respect was demonstrated in 1912, 
when a political party advocated the recall of judicial 
decisions by the voters (who would, of course, know 
nothing about the constitutional questions involved) and 
its candidate carried six States, receiving over twenty- 
seven per cent. of the popular vote. This idea was first 
politically expressed in the platform of the Socialist- 
Labor party. The recall of decisions, and the recall of 
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judges themselves, had been under discussion for several 
years. In 1908 a State amended its constitution to recall 
judges, that is, to mob at the polls a judge whose decision 
might, although sound, be unpopular. Several other 
States followed the example. At least one State amended 
its constitution to recall both the judge and his decision. 
Even in 1913, the year after the presidential election 
mentioned, two State legislatures proposed amendments 
for the recall of judges. 

But the bar and press finally slew the evil thing, fuller 
details of which are omitted because most who had to do 
with it are well ashamed. 

The proposal to destroy the independent Judicial 
Department, invented by American genius and estab- 
lished through the Constitution for the protection of 
Liberty, has been paralleled by nothing in our history but 
the teaching of secession. 


IX 
Can Government Be Effectively Limited? 


Thirty years ago one of the leaders of the American 
Bar spoke precisely as Paine and Blackstone wrote of 
the “necessity” which is a condition precedent to a grant 
of any further power by the People to Government. 
“Liberty is safe when, and only when,” said James C. 
Carter, ‘for each delegation of power which is demanded 
a necessity is shown.” The existence of that necessity 
is not a question of policy for the Legislature or the Con- 
gress or even the majority to determine: it is a constitu- 
tional question for the courts. Otherwise the policy of 
the legislatures which undertook to control the minds of 
men in the acquisition of linguistic learning in the belief 
(presumably) that that course was “necessary and expe- 
dient for the general advantage of the public” would 
have stood, just as the Conventicle Acts of Parliament 
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stood where Government was not held in proper place 
by courts and constitutional barriers. Carter’s idea was 
that as the Constitution specifies the powers of each of 
the three departments of government, and then says in 
the Ninth Amendment that the people retain to them- 
selves other powers, and in the Tenth Amendment that 
either the State or the people retain all powers not 
eranted, it was the purpose to let Government have only 
necessary powers. Therefore, the safety of Liberty re- 
quires that, before any further grant of power be made 
or admitted, necessity that Government have such power 
must clearly appear. 

Where Congress assumed the power not granted to it 
by the Constitution to declare the “policy” in the Dis- 
trict of Columbia that by the contract of employment 
the employer should be charged with a duty to the 
employe of support from which even the parents are 
discharged when their children reach the age of 21, the 
conclusion of Congress was subject to review—it was not 
final. For however praiseworthy the motive and desir- 
able the aim that each working woman receive from 
private employers good pay (even though the Govern- 
ment is a niggardly paymaster), it is a constitutional 
question whether a minimum wage law for the general 
welfare violates the prohibition of the Fifth Amend- 
ment, “nor shall private property be taken for public 
use without just compensation,” when it sets weekly 
wages which an employe may be unable to earn, for lack 
of strength or lack of something else, which places no 
obligation upon the employe justly to earn it when able, 
and which takes no account of the earning ability of 
the employer's business to carry the charge. It is gener- 
ally recognized that the ordinary employe has but little 
show in driving a bargain with the employer, and that 
therefore he is entitled to all lawful help. But labor 
in this country has made such great and rapid improve- 


Peo Nore UB LY aN ALT DY: 47 


ments in conditions through organization, able leader- 
ship, and the force of public opinion that it certainly 
can carry on its work without the aid of measures of 
questionable legality. And the courts have been good 
to labor. Persons needing help beyond their capacity 
to earn have usually been taken care of by taxpaying 
society. Certain it is that the helpless should be helped 
in the interest of public welfare; but, as the Supreme 
Court held in 1923 (Adkins v. Children’s Hospital, 261 
U. S., 525), private money or property cannot thus be 
taken for the public benefit while the Fifth Amendment 
stands. The provisions of the Constitution of the 
United States, the “supreme Law of the Land,” express 
the highest “policy” down to date. 

In 1874 it seemed “ necessary and expedient” to Con- 
- gress to enact that in a proceeding against a man for 
violation of the revenue laws he should be required to 
produce for inspection and for use in evidence his books 
and papers, and that, upon his refusal, the charges made 
against him should be taken as confessed, without fur- 
ther proof. On a trial in 1886 it became important to 
show the quantity and the value of an importation of 
plate glass. The accused produced his books in pursu- 
ance of the ruling of the trial court, but under protest 
that the law was in violation of his constitutional rights, 
and they were introduced in evidence. Reversing the 
judgment of the trial court, the Supreme Court of the 
United States held (Boyd v. U. S., 116 U. 8., 616) that 
there was a violation of both the Fourth Amendment 
and the Fifth, the Fourth making the people “secure in 
their persons, houses, papers, and effects against unrea- 
sonable searches and seizures,” and the Fifth forbidding 
that any one “be compelled in any criminal case to be 
a witness against himself.” He was by the use of the 
books made to testify against himself. Nor were the 
books obtained as the Fourth Amendment directs, by a 
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search warrant issued only “upon probable cause, sup- 
ported by Oath or affirmation, and, particularly deserib- 
ing the place to be searched, and the person or things 
to be seized.” To follow that very particular direction 
of the Fourth Amendment, which was written on a very 
sufficient historical background, the Government might 
be unable in many instances. Therefore, why not make 
a short cut to the conviction of the accused? On the 
‘necessity’ of this procedure in order to convict the 
guilty, “men reasonably might differ,’ as the dissenters 
said in the foreign language cases, and therefore the 
Constitution would not be violated. Congress found it 
‘necessary and expedient”—why should not the finding 
of Congress stand? Simply because such methods had 
prevailed in England and had been practiced on the 
colonists when there was no Constitution to forbid and 
no court to hold a shield. So the writers of the Constitu- 
tion, who had seen and experienced enough of striding 
Power, laid down the rule of justice for all time. Of the 
importance of constitutional safeguards to the Man, 
and of their worthlessness when the Judiciary falters 
“because men reasonably might differ’ or for other mo- 
tives, the spirited observations of the Supreme Court in 
the Boyd case forty-two years ago give illustration: 

Though the proceeding in question is divested of many of 
the aggravating incidents of actual search and seizure, yet, 
as before said, it contains the substance and essence, and 
effects their substantial purpose. It may be that it is the 
obnoxious thing in its mildest and least repulsive form; but 
illegitimate and unconstitutional practices get their first foot- 
ing in that way, namely, by silent approaches and slight devi- 
ations from legal modes of procedure. This can only be obvi- 
ated by adhering to the rule that constitutional provisions for 
the security of person and property should be liberally con- 
strued. A close and literal construction deprives them of 
half their efficacy, and leads to gradual depreciation of the 
right, as if it consisted more in sound than in substance. It is 
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the duty of the courts to be watchful of the constitutionai 
rights of the citizen, and against any stealthy encroachments 
thereon. Their motto should be obsta principis. 


Obsta principis—resist the first beginnings. Do not 
let the tyranny of Government get a start. “In ques- 
tions of power, then,” wrote Jefferson, “let no more be 
heard of confidence in man, but bind him down from 
mischief by the chains of the Constitution.” 

The limitations in the Constitution are Liberty, ac- 
cording to the compact and complete definition of Mill. 
Where there are no limitations Liberty cannot be. For 
Government will always make “mischief,” Jefferson said. 
It took him to select the right word. Where the limita- 
tions set by patriots are broken down, there Liberty goes 
out and Tyranny stalks in. In no other government that 
has ever existed have limitations on Power been so char- 
acteristic of the structure as they are of the constitutional 
Government of the United States. It is essential that 
the people understand those limitations so that they may 
detect the first tendencies toward transgression and ex- 
press their objections to what may be taking place. 
That would prevent the supreme courts of the States 
and the Supreme Court of the United States from being 
overburdened with unconstitutional legislation, on which 
the silence of the people indicates approval. It is not 
in reason to believe that a few men can stand forever 
without such help against the surging tides of unconsti- 
tutional legislation and the attempts of legislative bodies 
to curtail the judicial power conferred by the Constitu- 
tion. 

“In proportion as the structure of a government gives 
force to public opinion,” wrote Washington in his Fare- 
well Address, “it is essential that public opinion should 
be enlightened.” 

It was with that idea that the public school system 
was established. It never has met in this field the pur- 
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pose of its creation, what Washington called an enlight- 
ened public opinion. The colleges and universities also 
have been deficient here. 

The foregoing explanation of the theory and purpose 
of the founders of the Republic for the control of Goy- 
ernment, and especially of their understanding of Lib- 
erty as written in their two Declarations of Rights, in 
the Declaration of Independence, and in the Constitu- 
tion, leads up to the question whether the Judicial De- 
partments of the States and the Supreme Court of the 
United States have protected Man as it was intended 
that he should be shielded from the reach of Power. 


CHAPTER SECOND 


THE JUDICIAL DEPARTMENTS OF THE STATES AND THE JU- 
DICIAL DEPARTMENT OF THE NATION HAVE FAILED TO 
MAINTAIN IN SOME INSTANCES, NOTABLY WITH 
RESPECT TO LIQUOR LAWS, THAT BALANCE BETWEEN 
THE POWERS OF GOVERNMENT AND THE LIBERTY OF 
THE MAN WHICH THEY WERE ESTABLISHED TO 
PRESERVE 

I 


Tributes to American Judicial System 


In this chapter there is to be reviewed and analyzed 
a series of judicial decisions arising out of liquor laws, 
beginning with Prohibitory Amendment cases (24 Kan- 
sas, 499), decided by the Supreme Court of Kansas in 
1881, under the constitutional amendment of the preced- 
ing year, and ending with Lambert v. Yellowly (272 
U.S., 581), decided by the Supreme Court of the United 
States in November, 1926, holding that Congress had 
power to enact a law regulating within the States the 
prescribing of liquors by physicians for medicinal pur- 
poses. The third chapter will deal with laws and 
decisions consequent upon these. 

There will appear from this review the steady and 
complete wiping out of the common-law and the consti- 
tutional Liberty of the Man in this field, through the 
yielding of the Judicial Department to the aggressions 
of the Legislative, and to the will of an audacious propa- 
ganda. 

The analysis will cover ten decisions of the Supreme 
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Court of Kansas and the Supreme Court of the United 
States in direct line of descent, so to put it; and it will 
include the decisions of the Supreme Court of the United 
States on which those holdings were based, reaching 
back to 1847. 

There will be examined four acts of Congress dealing 
unconstitutionally with the police powers of the States 
and usurping authority reserved to the States by the 
Tenth Amendment to the Constitution. 

The Eighteenth Amendment and the legislation and 
decisions under it will of course be considered. 

In its entirety this legislative and judicial record in- 
vites the careful consideration of the thinking citizen. 

The supreme courts of the States, the justices of which 
are elective, have given but little protection to the Su- 
preme Court of the United States against the onrush of 
unconstitutional legislation by the States in various 
fields. To action by the States, often irrational as well 
as unconstitutional, the courts of last resort in the States 
have in too many instances given their sanction. That 
was the easy way and the popular. In addition to the 
unjust burden of such cases the Supreme Court has had 
to face the increasing aggressions of Congress, such as 
were exhibited in the child-labor acts, and in other laws 
to be here reviewed. 

In the elaboration of this thesis no pleasure will be 
found. The Judiciary has been subjected to so much 
unwarranted criticism of various sorts, most of it spring- 
ing from constitutional illiteracy, which prevails among 
all classes and pervades the institutions of learning, 
and it has been the object of so many assaults by the 
Legislative Department in its reach for power which the 
Constitution withheld from it, that it would be far more 
agreeable to leave unsaid anything with even the ap- 
pearance of censure. 

Moreover, our judicial system, an American invention 
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for the control of governmental Power—another way of 
saying the maintenance of individual right and Liberty 
—has drawn the admiration of the world to its general 
operation and has been copied in its fundamentals by 
many peoples, notably the Canadians and the Aus- 
tralians, who had seen demonstrated in our plan securi- 
ties which the government of the mother country never 
had provided. 

When James Bryce wrote (1888) “The American Com- 
monwealth” fifty years ago Canada had been living for 
twenty years under a Constitution which was modeled 
on ours and which established a Supreme Court clothed 
with power to pass upon the question, when raised by a 
party to a lawsuit, whether a law of a Province or a law 
of the Dominion passed beyond the boundaries prescribed 
in the Constitution, the North America Act, 1867. In a 
remarkable discussion of and tribute to our judicial sys- 
tem (Vol. 1, ch. 23) Bryce said: 


The march of democracy in England has disposed English 
writers and politicians of the very school which, thirty or 
twenty years ago, pointed to America as a terrible example, 
now to discover that her Republic possesses elements of stabil- 
ity wanting in the monarchy of the mother country. 

They lament that England should have no Supreme Court. 


After mentioning that the principle of limited power 
in the legislature, with judicial review, had been at work 
in some of the American States before the Constitution 
was written, and in some of the Colonies before the 
Declaration of Independence, and that anyway the doc- 
trine might be old (though he did not point it out else- 
where), he said that the novelty of the American method 
is “a Supreme or Rigid Constitution reserving the ulti- 
mate power to the people, and limiting in the same meas- 
ure the power of the legislature [Congress].” Then he 
added: 
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It is nevertheless true that there is no part of the American 
system which reflects more credit on its authors or has worked 
better in practice. It has the advantage of relegating ques- 
tions not only intricate and delicate, but peculiarly lable to 
excite public passions, to the cool, dry atmosphere of judicial 
determination. | 


In another work (1 Studies in Hist. and Jurisp. 428) 
Bryce, discussing the judicial system which Australia 
built on ours, said: 


In working out the provisions of the Constitution by an ex- 
pansive interpretation, continuous but large-minded, it may 
render to Australia services not unworthy to be compared with 
those which America has gratefully recognized. 


Professor A. V. Dicey of Oxford University, a great 
authority in constitutional law, paid like tribute to the 
judicial philosophy of our forefathers. In the “Law of 
the [British] Constitution” Dicey, dealing with the su- 
premacy of the Parliament of England over courts and 
other departments, had this to say of the American 
mechanism of Government: 


The Federal Judiciary, on the other hand, are co-ordinate 
with the President and with Congress, and cannot without a 
revolution be deprived of a single right by President or 
Congress. 


That refers to the breaking by our Constitution of the 
power of Government into three grand divisions and the 
apportioning of it, under specifications and limitations, 
to the Legislative Department (the Congress), the Ex- 
ecutive Department (the President), and the Judicial 
Department (the Supreme Court and inferior courts of 
the Nation), each of which is to keep out of the sphere 
of the others, with the courts for determining, upon the 
suit of a citizen, whether the Legislative Department or 
the Executive has transgressed a constitutional bound- 
ary and thereby deprived him of a right. For, as Madi- 
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son wrote in “The Federalist” (No. 48), “a mere demar- 
cation on parchment of the constitutional limits of the 
several Departments is not a sufficient guard against 
those encroachments which lead to a tyrannical concen- 
tration of all the powers of government in the same 
hands.” 

Notice that expression of the general fear in Madi- 
son’s time of the concentration of the powers of govern- 
ment. It should be a fear to-day.’ 

There must be some way to enforce obedience to the 
limitations laid down in the Constitution. On this Dicey 
Says: 


The legal supremacy of the Constitution is essential to the 
existence of the state. The glory of the founders of the 
United States is to have devised or adopted arrangements 
under which the Constitution became in reality as well as 
name the supreme law of the land. This end they attained by 


* In the natural course of the growth of the country power and forces 
will mass in Washington without the aid of amendments to the Con- 
stitution or legislation creating new bureaus, such as the defeated 
child-labor amendment would have established, and such as the uncon- 
stitutional Act of Congress for the Promotion of the Welfare and 
Hygiene of Maternity and Infancy of 1921 (renewed in 1927) has set 
up. For example, it requires a whole page of the annual report of the 
Secretary of the Interior merely to enumerate the different activities 
which, with the growth of the country, have come under his charge. 
Another illustration of the natural growth of departments of the 
Government at Washington is offered by this tabular history of the 
Interstate Commerce Commission: 


No. of 

Mem- No.of No.of No.of No. of 
Year bers Employes Hxpenses Cases Reports Hearings 
1887 (created) 5 11 $ 113,000 82 in v 
1906 7 221 385,556 a 32 73 
1910 ys 577 1,178,208 es oN i 
1916 oak 4,851,522 oe Nh 
1917 8) pe VYiey AEN ea A 836 
1920 11 1796 5,186,960 1137 le Nb 
1927 te aa 6,153,157 1776 1439* 1600 
1928 te 2017 7,811,3147 ; A Ne 


* Includes finance and valuation as well as rates. 
+ Appropriation made. 
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adherence to a very obvious principle, and by the invention of 
‘appropriate machinery for carrying this principle into effect. 

_ . The legal duty, therefore, of every judge, whether he act 
as a judge of the State of New York or as a judge of the 
Supreme Court of the United States, is clear. He is bound to 
treat as void every legislative act, whether proceeding from 
Congress or the State legislatures, which is inconsistent with 
the Constitution of the United States. 


Dicey says further: 


The power, moreover, of the courts which maintains the 
articles of the Constitution as the law of the land, and thereby 
keeps each authority within its proper sphere, is exerted with 
an ease and regularity which has astounded and perplexed 
continental critics. 


Those quotations are enough to show that to the 
mechanism of our constitutional judicial system, and 
generally to its operation, the best minds abroad, as well 
as those at home, have given fullest approbation. 

It is with exceptional, not general, conditions that this 
chapter is to deal. 

The inquiry is whether the courts have stood firmly 
for the Liberty of the Man against the pressure of legis- 
latures, “blocs,” and public sentiment, as Chief Justice 
Marshall stood against President Jefferson and all the 
forces of his administration in their purpose to destroy 
Aaron Burr, when he, sitting as a trial judge at Rich- 
mond, directed the jury that they must bring in a ver- 
dict for the defendant because the evidence offered 
against him by the Government did not come up to the 
requirement of the Constitution as to proof of a charge 
of treason. Marshall was hanged in effigy for this. But 
that contributed to his immortality.’ 

Thirty-six years ago Judge John F. Dillon, formerly 
Chief Justice of the Supreme Court of Iowa and after- 


See Norton’s “The Constitution of the United States: Its Sources 
and Its Application,” p. 149. 
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ward a judge of the United States, lecturing before the 
Law School of Yale University and addressing himself to 
the constitutional provisions written for the protection of 
Life, Liberty, and Property, sensed the situation which 
has since developed and which is to be dealt with here: 


The value, however, of these constitutional guarantees 
wholly depends upon whether they are fairly interpreted and 
justly and with even hand fully and fearlessly enforced by the 
BRCOUIES. (6) \..))'. 

If there is any problem which can be said to be yet unset- 
tled, it is whether the Bench of this country, State and Fed- 
eral, is able to bear the great burden of supporting under all 
circumstances the fundamental law against popular, or sup- 
posed popular, demands for enactments in conflict with it. It 
is the loftiest function and the most sacred duty of the judi- 
clary—unique in the history of the world—to support, main- 
tain and give full effect to the Constitution against every act 
of the legislature or the executive in violation of it. This is 
the great jewel of our liberties. We must not, “like the base 
Judean, throw a pearl away richer than all his tribe.” This is 
the final breakwater against the haste and passions of the 
people—against the tumultuous ocean of democracy. It must 
at all costs be maintained.* 


It is not unlikely that Judge Dillon there had in mind 
the case of Mugler v. Kansas (123 U. S., 623), decided by 
the Supreme Court of the United States (1887) four 
years earlier, upholding an absolute prohibitory law of 
that State and the constitutional provision under which 
it was enacted. It is that decision and the judicial pro- 
nouncements which preceded it and to which it has given 
rise that are to receive examination here. 

By an absolute prohibitory law is meant one which 
takes no account of the rights and liberties of those per- 
sons who are not constitutional subjects of the police 
power of the State: who are competent to use as a bey- 


* Dillon’s “Laws and Jurisprudence of England and America,” p. 214. 
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erage what has been recognized at least since the time 
that Jesus made wine as unobjectionable drinks when 
taken in moderation, and who have, therefore, the indu- 
bitable right to purchase, carry, and consume them. 

The police power, which has to do with the health, 
safety, morals, and general well-being of the people, as 
well as the detection and punishment of crime, has in 
later prohibitory laws (though not in some earlier regu- 
lations) classed with the weak and unfortunate who use 
liquor to excess to the damage of themselves, their fam- 
ilies and society, and who should therefore receive from 
the State every reasonable protection, the competent 
and strong who need no help from legislatures, and who 
do not contribute to the delinquency of inebriates. It 
has put the inebriate and the sober in one classification 
and treated them accordingly. 

Of course, the strong and competent must yield con- 
venience (not right) when reasonably necessary for the 
help of the weak. Regulation for the behoof of one can- 
not work deprivation of right or property to another. As 
the great Chief Justice Shaw of Massachusetts said fifty 
years ago in passing on a regulation of voting, that while 
some ordering is proper, nevertheless “such a construc- 
tion would afford no warrant for such an exercise of leg- 
islative power as, under the pretense and color of regu- 
lation, should subvert or restrain the right itself.” 

That difference between regulating, for the good of 
society, the use of rights, and destroying the rights, the 
great question in all prohibitory laws, seems not to have 
been clearly comprehended from the Mugler case down. 
True, in the Mugler case, as will be seen more fully, the 
Supreme Court said that there is a limit to the scope of 
the police power of the State, but the holding contra- 
dicted that, for it sustained absolute prohibition, which 
means that it disregarded the right of a competent per- 
son to use a beverage without harm to society or himself. 
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That right or Liberty cannot be constitutionally de- 
stroyed. The enjoyment of it may be very much re- 
stricted (as in the closing of all public places and other 
pitfalls) for the welfare of others and the general good 
of society, but it cannot be destroyed. 

And it is probable that the decision of the Supreme 
Court of Kansas in 1883 in the Mugler case (29 Kansas, 
252), and a decision of a Federal Court (26 Fed., 289) in 
that State in 1885, both holding that the State possessed 
power to prohibit absolutely the manufacture and sale 
of intoxicating liquors for beverage purposes, with total 
indifference to and disregard for the rights of those com- 
petent to use liquor in moderation without harm to the 
weak or to society in general, were in the mind of Judge 
Thomas M. Cooley, the foremost constitutionalist of his 
day, when he used this language before the Bar of South 
Carolina in 1886: 


The habit of mind which consents to the doing of constitu- 
tional wrong when it is supposed some temporary good may be 
accomplished, should be recognized as a foe to constitutional 
limitations, and securities, and should, therefore, at any cost, 
be corrected. 


Bryce, whose manuscript had gone to the printer be- 
fore Mugler v. Kansas was decided, saw clearly the dif- 
ficulties attending the Supreme Court and the need of 
support for it from an educated public mind: 


The Supreme Court is the living voice of the Constitution— 
that is, of the will of the people expressed in the fundamental 
law they have enacted. It is therefore, as some one has said, 
the conscience of the people, who have resolved to restrain 
themselves from hasty or unjust action by placing their rep- 
resentatives under the restriction of a permanent law. It is 
the guarantee of the minority, who, when threatened by the 
impatient vehemence of the majority, can appeal to this per- 
manent law, finding the interpreter and enforcer thereof in a 
court set high above the assaults of faction. 
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To discharge these momentous functions the court must 
be stable even as the Constitution is stable. Its spirit and 
tone must be that of the people at their best moments. It 
must resist transitory impulses, and resist them the more 
firmly the more vehement they are. Entrenched behind im- 
pregnable ramparts, it must be able to defy at once the open 
attacks of the other departments of the government, and the 
more dangerous, because impalpable, seductions of popular 
sentiment. 


That is a great passage. It presents inferentially the 
strongest argument for the thorough education of the 
people in their constitutional philosophy. 

Bryce offered no criticism of importance, save that he 
thought that the Supreme Court had given some ground. 
It was the Legislative Department (Congress) that he 
criticized, and very justly. Looking back over the opera- 
tions of the three Departments, he concluded: 


At this moment there is nothing to show that any one De- 
partment is gaining on any other. The Judiciary, if indeed 
the judges can be called a political department, would seem to 
have less discretionary power than seventy years ago, for by 
their own decisions they have narrowed the scope of their dis- 
cretion, determining points which, had they remained open, 
the personal impulses and views of the Bench might have 
room to play. 

Congress has been the branch of the government with the 
largest facilities for usurping the powers of the other branches, 
and probably with the most disposition to do so. Congress 
has constantly tried to encroach both on the Executive and 
on the States, sometimes, like a wild bull driven into a corral, 
dashing itself against the imprisoning walls of the Constitu- 
tion. 


What Bryce saw was a realization of the warning 
(now a prophecy unhappily realized) of Madison in “The 
Federalist” (No. 48) respecting the tendency of the 
Congress: 
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It is against the enterprising ambition of this department 
that the people ought to indulge all their jealousy and exhaust 
all their precautions. 


Among the mass of people to-day, who are wholly un- 
educated in constitutional principles, it is erroneously 
believed that as the members of Congress are elected by 
the people, what Congress does is an expression of the 
people’s highest will and is therefore not to be ques- 
tioned. But the highest will of the people is written in 
the Constitution, in which they have declared it to be 
“the supreme Law of the Land,’ and therefore anything 
done by Congress (the servants of the people) out of 
harmony with the requirements of the Constitution is 
necessarily void, and the Judicial Department must so 
pronounce it when a citizen questions in court the 
validity of the act and claims infringement of his right. 
Thus, where Congress, in disregard of the command in 
the Constitution that “the Trial of all Crimes . 
shall be by Jury,” provided for imprisonment without 
trial, the Supreme Court was obliged to hold the Act of 
Congress void for conflict with the “supreme Law of the 
Land.” The law was a nullity from its inception. Con- 
trary to the talk of demagogues and the uninformed, the 
Supreme Court did not “nullify” an act of Congress. It 
could not nullify what was already null. 

Enough has been quoted from foreign authorities, who 
are preferred here because they would not be inclined 
to overpraise, to show that our judicial system is the 
greatest of governmental devices, and that, speaking 
generally, it has operated with a measure of success 
“which has astounded and perplexed continental critics,” 
as Dicey expressed it. 

But for all of that there remains the question for re- 
spectful but thorough consideration whether the con- 
stitutional guaranties of the Liberty of the Man have 
been, as Judge Dillon phrased it, “fairly interpreted and 
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justly and with even hand fully and fearlessly enforced 
by the courts” against the power of Government. 

The answer is No. ; 

This proposition is to be demonstrated in the spirit 
with which Thomas H. Benton, after closing thirty years 
in the Senate, expressed (1851) his disapproval of. the 
decision of the Supreme Court in the Dred Scott case: 


I am a friend of the Supreme Court as an institution—as a 
high and essential part of our system—and would not willingly 
derogate from its respect, or impair its utility. But the whole 
system, of which it is a part, and the whole people, of whom 


its members are a few, are overruling considerations. . . . I 
am among the last of those who, acting with the generations 
that are passed, still adhere to their teachings. . . . And of 


those who survive, and who stood by them in their great ef- 
forts, and still stand where they stood, I am one of the few— 
no longer in power, but still in armour when the works of 
our fathers are in danger. I write for no party, but for all 
men who venerate the works of our ancestors, and who wish 
to see our Government kept on the foundations on which they 
placed it. 


With those preparatory observations the examination 
of the legislation and the decisions will be taken up. The 
last case will be considered first, for this method will make 
easier an understanding of the earlier cases. | 


II 
Regulating Prescriptions of Physicians 


In November, 1926, the Supreme Court of the United 
States upheld (Lambert v. Yellowly, 272 U. S., 581) the 
Act of Congress of November 23, 1921, forbidding physi- 
clans to prescribe to one person within ten days more 
than one quart of vinous liquor, or any vinous or spiritu- 
ous liquors containing separately or in the aggregate 
more than one-half pint of alcohol. The act forbids also 
that any physician issue more than one hundred prescrip- 
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tions within ninety days unless he has made it clear to a 
Commissioner “that for some extraordinary reason a 
larger amount is necessary,’ whereupon the Commis- 
sioner will furnish to him additional prescription blanks. 

Four of the nine justices dissented on the ground that 
the Eighteenth Amendment gave the Nation a police 
power over liquors “for beverage purposes” only. The 
Amendment did not, the Supreme Court had held in an 
earlier case (260 U. 8. 377), displace or cut down con- 
sistent State laws; on the contrary, it removed from the 
path of the States obstacles which had prevented them 
from enacting more stringent legislation. 

All the police power that the States had before the 
Amendment they retained, both as to liquors for bev- 
erages and liquors for medicine. The general police 
power, which inheres in the people of the States, and 
in which the Nation never shared until this Amendment 
was adopted, is defined, as previously shown, as the power 
of government to deal with the health, the morals, the. 
safety, and the general well-being of the people, includ- 
ing the prevention, the detection, and the punishment of 
crime. Wherever men gather and establish social and 
civil order, there the police power exists in them. It 
came over with the colonists in the ships; it received ex- 
pression in the Mayflower Compact of 1620, when the 
Pilgrims pledged ‘‘all due submission and obedience” to 
“such just and equal laws” as it might from time to time 
seem necessary to enact; and it was carried across the 
continent in the stout hearts of the pioneers who founded 
settlements where only the law of Nature had existed. 

It was not the intention of the founders of the Repub- 
lic that the Nation should ever possess this police power. 

“T ask for no straining of words against the General 
Government,’ wrote Jefferson, “nor yet against the 
States. I believe that the States can best govern over 
home concerns and the General Government over foreign 
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ones. I wish, therefore, to see maintained that whole- 
some distribution of powers established by the Consti- 
tution for the limitation of both, and never see all offices 
transferred to Washington.” * 

He would question the accuracy of his senses could 
he come to-day and take notice of the swarming of 
officeholders at Washington and other centers of popu- 
lation during the last two or three decades, a large part 
of whom are watching, questioning, checking, imvesti- 
gating, or manhandling the citizen, who is illiterate as 
to his rights against Government. The wooden-shod of 
France were not more docile to Bourbonism than the 
present-day American is to a Government broken loose 
from constitutional observance in several fields. 

The first section of the Eighteenth Amendment reads: 


After one year from the ratification of this article the man- 
ufacture, sale or transportation of intoxicating liquors within, 
the importation thereof into, or the exportation thereof from 
the United States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited. 


The italicized words show that the only subject in 
contemplation of the framers of the Amendment in Con- 
gress and of the legislatures of the States which ratified 
it was liquors “for beverage purposes.” 

With that propensity to meddle in and assume juris- 
diction of the affairs of the States which has more and 
more characterized Congress in recent times, it pro- 
ceeded, within less than two years of the taking effect 
of the Amendment, to step into the police field of the 
States and snatch from them their inherent power over 
liquors for medicinal purposes. 

For that course the Committee of the House of Repre- 
sentatives reporting the bill gave these reasons: 


* See Norton’s “The Constitution of the United States: Its Sources 
and Its Application,” p. 226. 
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Unless some limit is placed upon the amount of such liquors 
that may be prescribed, a number of physicians who do not 
have the high ethical standards of the large majority will 
abuse the privilege. Evidence was presented to the Committee 
of physicians who issued hundreds of prescriptions within a 
few days when the total number of other prescriptions was a 
negligible number. 


Why did not the listening congressmen send the com- 
plainants to the grand jury or the prosecuting attorney 
in their own State, since the report shows “that most of 
the States have more stringent provisions than the one 
contained in section 2”? The offending physicians could 
there be punished by the proper authority. Why did not 
the complainants go to the State authorities instead of 
visiting Washington at all? And if the State of the com- 
plainants was lacking in a law sufficiently regulating the 
conduct of physicians, why did not the congressmen tell 
them to go home and work for a law sufficient? Even 
if none of the States had “more stringent provisions 
than the one contained in section 2,” Congress should 
not have presumed to invade them as to liquors for 
medicinal purposes. But when Congress knew that 
“most of the States have more stringent provisions,” its 
act in spreading its authority over all the States was the 
insolence of its rapidly-growing autocracy, which has 
more than once attacked the Supreme Court itself, a co- 
equal constitutional Department. 

It is not admitted that a State has such power as Con- 
gress exercised here to dictate to competent and honor- 
able physicians. It can deal with the physician only as 
it deals with other men, when he has violated law. It is 
against the policy of the law to enjoin the commission 
of crime: the presumption is that a man will not commit 
it, and he is therefore not disturbed until he has violated 
law. The like principle is the basis of the liberty of the 
press and of speech. The censorship of former times 
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before publication in order to forestall libel or other 
wrong was discarded over 300 years ago. The law takes 
hold of a man, not before he has committed a misde- 
meanor or a crime, but after. The act of Congress is 
therefore at war with the best thought and experience 
in the law. | 

Yet in a footnote the Supreme Court cites a list of 
State statutes regulating prescriptions by physicians. 
A law by which an unschooled legislature dictates 
in the science of medicine and takes from a scholar his 
brains cannot be in consonance with Liberty; and the 
citation of so many acts of that kind merely illustrates 
what history has taught unceasingly, that it 1s very 
easy indeed for Government to make a victim of the 
Man. 

The Committee of the House of Representatives which 
reported the bill for passage made plain that the evil to 
be corrected was small. It said that “a number of phy- 
sicians who do not have the high ethical standards of 
the large majority will abuse the privilege.” It did not 
say how many, thus justifying the inference that it could 
not show a bad record. The “large majority” are beyond 
criticism. Only “some” are not. But if the great major- 
ity of physicians in the United States were prescribing 
liquor wrongly, the question would still remain whether 
Congress could take the correction of that evil out of 
the hands of the States by extending its authority be- 
yond the plain grant of power contained in the EFight- 
eenth Amendment. 

“An elective despotism,” wrote Jefferson, “was not the 
government we fought for.” He had studied and seen 
enough to know that while a King George III might be 
thwarted and defeated in his tyrannies, an elective body, 
feeling that it represents the people, who are the source 
of power, would not brook any limitation on its will. It 
is for this reason that the Constitution not only sets spe- 
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cific bounds to the activities of Congress, raises safe- 
guards to the sovereignty of the States in their proper 
fields, and puts defenses around the Man and his Liberty 
and Property, but also establishes a Judicial Department 
that those limitations be not transgressed. 

As previously remarked, the Judicial Department has 
been repeatedly assailed by Congress, as when it under- 
took to tax the salaries of Federal judges in violation of 
the command of the Constitution (Article III, Sec. 1) 
that their compensation “shall not be diminished during 
their Continuance in Office,” when it had bills before it 
to tell the Supreme Court by what majority it should 
decide cases; when it passed a bill to deprive courts of 
part of the equity powers conferred on them by the Con- 
stitution; and when one of its leading lights went to the 
country on a presidential platform for destroying the 
Judicial Department which the Constitution set up and 
making the Legislative Department the judicial inter- 
preter of its own acts, thus seeking to achieve that com- 
bination of two powers in one hand which the founders 
of the Republic referred to as “precisely the definition 
of despotic government.” What would the people think 
if the Executive Department were to undertake to tell 
the Legislative Department how to pass a bill, as mem- 
bers of the Legislative Department would tell the Judi- 
cial Department how to decide a case? * 

“The courts were designed to be an intermediate body 
between the people and the legislature,’ wrote Alexander 
Hamilton in “The Federalist,” “in order, among other 
things, to keep the latter within the limits assigned to 
their authority.” | 

And if the Judicial Department of the government fail 


*In May, 1928, the Senate provoked a storm of protest from the 
press by passing a resolution that the Supreme Court permit an out- 
sider to appear in a pending case, a gross interference by one co- 
ordinate branch of the Government with the constitutional prerogative 
of another. 
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or waver in this duty, then our road to chaos will be as 
plain as the road to mill. 

It is our judicial system which distinguishes our gov- 
ernment from all that have gone before along the road 
to ruin, including those of Europe which were sunk in 
the World War. For “History, with all her volumes 
vast,” wrote Byron, “hath but one page.” That page 
tells of the centralization of power, and then tyranny, 
and then ruin. 

Of the legislative body or Congress this was written 
in “The Federalist” (No. 48) by James Madison, one 
of the greatest men in the Constitutional Convention: 


But in a representative Republic, where the executive mag- 
istracy is carefully limited, both in the extent and the duration 
of its power; and where the legislative power is exercised by 
an assembly which is inspired by a supposed influence over the 
people, with an intrepid confidence in its own strength; which 
is sufficiently numerous to feel all the passions which actuate 
a multitude, yet not so numerous as to be incapable of pursu- 
ing the objects of its passions by means which reason pre- 
scribes: it is against the enterprising ambition of this depart- 
ment that the people ought to indulge all their jealousy and 
exhaust all their precautions. 


Hence the careful enumeration in section 8 of Art- 
icle I of the Constitution of the powers conferred upon 
Congress, and the careful statement in section 9 of the 
powers denied to it. Over all is the Tenth Amendment, 
the last word in the Bill of Rights, that is, rights which 
Government cannot diminish or take away. The Tenth 
Amendment reads: 


The powers not delegated. to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 


In other words, the Nation is not to assume to itself 
any power not delegated to it that seems to be unused 
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or unclaimed by others. Concretely, because some States 
may not look after carefully the professional conduct of 
physicians, that does not mean that the police power to 
supervise has been lost by the States and that the Nation 
may therefore pick it up and put it in operation. The 
Tenth Amendment recognizes latent or unused powers in 
the people and also in the States, and it warns the Na- 
tion to let them alone. The Nation can exert no power 
not conferred upon it by the people in their Constitu- 
tion. By the Eighteenth Amendment the people con- 
ferred upon Congress “concurrent power” with the States 
to control ‘“‘the manufacture, sale, or transportation” of 
intoxicating liquors “for beverage purposes.” Just as 
explicitly by that language the control over liquors for 
medicinal purposes was excluded. IJnclusio unius est ex- 
clusio alterius, the maxim runs: the enumeration or in- 
clusion of one thing is the exclusion of other things. For, 
as Bryce pointed out, the American Government is based 
upon the simple principle of agency. Each of the three 
Departments is an agent of the people to perform cer- 
tain assigned duties. It can perform no others, any more 
than when a man is made another’s agent to buy a farm 
he can assume by that authority to purchase also a 
building in the city. And when by the Eighteenth 
Amendment the people authorized the Legislative De- 
partment (Congress) to deal with beverages, that was 
the end of its agency on the liquor subject. 

In applying the Constitution to practical affairs it is 
more important that limitations upon Government be 
liberally construed in order to give them effect than it is 
that the grants of power to Congress be liberally con- 
strued. The Tenth Amendment is a limitation upon the 
Nation in protection of the people and the State. The 
Eighteenth Amendment is a grant of power to the Na- 
tion the like of which it never had before. As it was in 
derogation of American constitutional principle, it should 
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have been very strictly construed in the interest of the 
sovereignty of the State at home. When these two amend- 
ments came in conflict in the case of the physicians all 
doubts should have been resolved in favor of the Tenth 
and the historic and cherished governmental integrity of 
the State. This sound rule of construction was followed 
by the Supreme Court in a case arising out of the war 
with Spain, when Congress put a stamp tax on bills of 
lading, including those on shipments to foreign countries, 
which tax was held as to a cargo of wheat for Europe to 
be forbidden by Article I, section 9: “No Tax or Duty 
shall be laid on Articles exported from any State.” 

Now, although in section 8 of Article I the Constitu- 
tion gives to Congress power “to lay and collect Taxes, 
Duties, Imposts and Excises,” and although the “sweep- 
ing clause,” so called, closing section 8, empowers Con- 
gress “to make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing Powers,” 
it was nevertheless held that the liberal construction 
which the “sweeping clause’ intends could not prevail 
over the prohibition that “no Tax or Duty shall be laid 
on Articles exported from any State.” Even the exi- 
gencies of war were not enough to impel the Supreme 
Court to put a narrow construction on a limitation—the 
limitation on the power of Congress to tax exports from 
any State. It construed liberally the ‘Don’t” addressed 
in the Tenth Amendment to Congress and to itself. I+ 
held the stamp tax on the bill of lading under which the 
shipment moved to be in reality a tax on the export itself 
and therefore void. 

The language of the Supreme Court (Fairbank v. U. 
S., 181 U. 8., 283) is interesting (italics inserted): 


If the Constitution in its grant of powers is to be so con- 
strued that Congress shall be able to carry into full effect the 
powers granted, it is equally imperative that where prohibition 
or limitation is placed upon the power of Congress, that pro- 
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hibition or limitation shall be enforced in its spirit and to its 
entirety. It would be a strange rule of construction that lan- 
guage granting powers is to be liberally construed and that 
language of restriction is to be narrowly and technically con- 
strued. Especially is this true when in respect to grants there 
is, as heretofore noticed, the help found in the last clause of 
the eighth section and no such helping clause in respect to 
prohibitions and limitations. 


While the Eighteenth Amendment has a_ helping 
clause, as the court terms it, the Tenth Amendment is 
an unqualified limitation on the power of the Nation in 
defense of the sovereignty of the State in its proper 
sphere. The second section of the Highteenth Amend- 
ment empowers Congress and the States concurrently to 
enforce the Amendment ‘by appropriate legislation.” 
But that helping clause cannot be used to extend or en- 
large the grant to other matters. Thus the selfsame 
words, ‘by appropriate legislation,” in both the Thir- 
teenth Amendment (liberating the slave) and the Four- 
teenth (giving the Negro citizenship), were held (Civil 
Rights Case, 1883, 109 U.S., 3, 24) not enough to war- 
rant Congress in fixing punishment in the Civil Rights 
Act for persons who should discriminate at hotels, thea- 
ters and other public places against the liberated Negro, 
because the amendments are to prevent States from per- 
mitting “involuntary servitude” or abridging “the privi- 
leges or immunities of citizens.” But, it was argued, if 
the purpose of the amendments was to protect the freed- 
men in the enjoyment of all the privileges of the white 
man, of what practical use were the amendments when 
the white man’s hand could often be against the Negro? 
Why, therefore, was not the Civil Rights Act “appro- 
priate legislation” to carry the amendments into effect? 
The answer was substantially that the “appropriate leg- 
islation” was to effectuate the amendments as written 
and adopted, not as Congress would rewrite them. 
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So with the Eighteenth Amendment: the “appropriate 
legislation” which Congress is authorized to enact must 
relate to the grant of power as made to it. The “help- 
ing clause” does not give more power. It permits the 
eranted power to be utilized. The Eighteenth Amend- 
ment could not enforce itself. Experience had taught 
that much legislation would be needed to carry out the 
grant, and Congress was authorized to legislate. But 
only to carry out, not to extend, the grant. 

And while “appropriate legislation” is being read in 
the Eighteenth Amendment there must be kept under 
the eye the unqualified language of the Tenth Amend- 
ment forbidding any construction of any part of the Con- 
stitution in derogation of the sovereignty of the State 
where there is no plain grant in derogation of it. The 
reservation to the States of full power over medicine was 
just as distinct as the grant to the Nation of partial power 
over beverages. 

Now, that being as plain as the language in a child’s 
primer, why did Congress legislate with respect to a sub- 
ject not committed by the Eighteenth Amendment to its 
charge? 

“To what purpose are powers limited,” asked the sean 
Chief Justice Marshall, “and to what purpose is that lim-. 
itation committed to ‘writing [in the Constitution], if 
these limits may, at any time, be passed by those in- 
tended to be restrained?” 

That all-subduing question is even more pertinent in 
this case than it was in the one (Marbury v. Madison, 
1 Cranch, 137) in which Marshall framed it. To what 
purpose did the Eighteenth Amendment limit action by 
Congress to beverages if that limit might at pleasure be 
passed by Congress and the control of medicines be as- 
sumed? Marshall could not conceive the greatest of 
all non-sacred writings to be a scrap of paper. 

But the Supreme Court thought the Act of Congress 
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regulating physicians within the States “appropriate 
legislation” under Section 2 of the Eighteenth Amend- 
ment, which is as follows: 


The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 


“Appropriate legislation” by Congress has already been 
discussed. Finding the legislation ‘appropriate,’ the 
Supreme Court said: 


When the United States exerts any of the powers conferred 
upon it by the Constitution, no valid objection can be based 
upon the fact that such exercise may be attended by some or 
all of the incidents which attend the exercise by a State of its 
police power. 


That assumes that the United States was exerting a 
power which had been conferred upon it, the very point 
in dispute, and the one on which four justices dissented. 
Second, it assumes that a State may by its police power 
constitutionally substitute its crude judgment for the 
scientific opinion of a physician. Can it? The State 
may punish a physician for dealing in any way in liquors 
as beverages. But can it control his judgment as a phy- 
sician? If it can, what does his Liberty mean? An act 
to compel all physicians to be good—in the way that 
legislators understand good—is cut from the same piece 
of power which was exerted by the Tudors and the Stu- 
arts in the Conventicle Acts requiring people to worship 
in the way which the legislators had selected as best for 
them and the country. 

The language of section 2 of the Eighteenth Amend- 
ment differs from that in any other. This is the only 
Amendment for the enforcement of which the Nation 
and the States have concurrent power. All other 
Amendments requiring “appropriate legislation” are 
enforcible by the Nation alone. But here the States did 
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not surrender their police power to the Nation. Power 
was given to the Nation which it did not before possess, 
but the States did not abandon theirs. They retained 
the jurisdiction to legislate on the subject of liquor, for 
both beverage purposes and medicinal, which they had 
inherently possessed. The Amendment authorized Con- 
gress to codperate with them in legislation for the control 
of beverages only. 

In such circumstances what should have been the 
course of Congress, especially in view of the knowledge 
which it received from the committee which reported 
the bill for passage, that “most of the States have more 
stringent provisions than the one contained in section 
2”? Should it have recommended that the few other 
States enact stringent laws, which they retained the 
power to do? Or should it have limited the operation of 
the Act to the few States which it deemed delinquent? 
Why, in reason, should it have assumed control in all 
the States when “‘most of the States have more stringent 
provisions’? The answer to these questions was given 
by Madison in the language before quoted, that this body 
has such an “enterprising ambition” that “the people 
ought to indulge all their jealousy and exhaust all their 
precautions” against its reach for Power. 

The committee reporting the bill said that “this legis- 
Jation will work no hardship upon the profession” of 
medicine because “most of the States have more strin- 
gent provisions.” Neither would the tax on tea have 
been a hardship on the American colonists, but they re- 
sented that suggestion like true-born fighting men and 
stood for the principles of the British Constitution. Con- 
venience is not the measure of constitutionality. What 
Congress should have considered was, not the comfort 
or discomfort of physicians, but the Tenth Amendment, 
preserving the States forever from National encroach- 
ment, and the first section of the Eighteenth Amend- 
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ment, by which their police power over liquors for both 
beverage purposes and medicinal was explicitly left to 
them. 


III 
Eighteenth Amendment Superfluous 


The least understandable aspect of this legislation, of 
other legislation of like sort, and of the Eighteenth 
Amendment itself, is that members of Congress should 
_be so ready and active to strip their respective States of 
their constitutional prerogatives in disregard of the Tenth 
Amendment. For as a matter of fact and practical sense 
(leaving out for the moment constitutional principle) 
there was no need for the Eighteenth Amendment. Dur- 
ing the five years preceding its taking effect twenty-four 
of the States—half of them—“went dry.” In 1914 Ari- 
zona, Colorado, Oregon, Virginia, and Washington 
adopted prohibition, four by constitutional amendment 
and one (Virginia) by statute, and all by a referendum 
vote of the people. In the next year followed Alabama, 
Arkansas, Idaho, Iowa, and South Carolina, the last 
named by referendum and all by statute. In 1916 came 
Michigan, Montana, Nebraska, and South Dakota, all 
by constitutional amendment adopted by a referendum 
vote. In 1917, Indiana, New Hampshire, New Mexico, 
and Utah stopped the sale of intoxicating liquors, all by 
statute except New Mexico, which adopted a constitu- 
tional amendment by referendum. In 1918 Florida, 
Nevada, Ohio, Texas, and Wyoming followed, Nevada 
and Texas by statute, the others by constitutional 
amendment adopted by referendum. And in 1919, the 
year when the Eighteenth Amendment was proclaimed 
adopted, Kentucky amended by referendum its consti- 
tution. 

Thus nationwide prohibition was coming as fast as 
the people were ready for it, and in something like the 
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right way. That is, the part of our constitutional sys- 
tem possessing police power, and the part which has al- 
ways been highly organized, from the remotest township 
up to the State capital, to perform police duty, was act- 
ing in accordance with the wishes of the people as fast as 
opinion developed. | 

But when the subject was by the Eighteenth Amend- 
ment committed to the Government which never was in- 
tended to have general police power (and which never 
should have received any), of course that Government 
was totally lacking in the police organization necessary 
to perform the task of enforcement. Not until it has 
covered the country with a second police force, to be sup- 
ported by the taxpayers, can it successfully maintain the 
law. Nor can it ever hope to have a police organization 
as compact and complete as that of a State. Of course, 
in some States the local government may help to enforce 
the law, but generally where two have ‘concurrent 
power” to do a thing it is less well done than it would be 
if duty were not divided. Moreover, it is not the nature 
of a Federal bureau to refrain from pushing its power to 
the boundary and beyond. The Act of Congress under 
discussion respecting physicians is itself a capital illus- 
tration of the Federal tendency to reach for Power. This 
tendency, rapidly growing of recent years, will carry 
costly Federal organization even into the States which 
are best disposed toward prohibition. The taxpayer 
may look for the worst in the form of costs.’ 

In addition to the activity of the States just described, 
there had been for many years a rapid growth of genu- 
ine temperance induced by the influence of great em- 
ployers. In the service of the railway companies, the 
manufacturies and the commercial institutions, men 


* “A bureaucracy,” says Bagehot in “The English Constitution,” “is 
sure to think that its duty is to augment official power, official business, 
and official numbers, rather than to leave free the energies of mankind.” 
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had learned that only the strictly temperate could hold 
their positions and secure promotion. It is the testimony 
of men whose experience goes back thirty years or more 
that, entirely apart from prohibitory laws, the general 
condition brought about by the strict policy of employers 
was as different from the old order as white is from 
black. That was another solid reason why the hand of 
the national Government should have been withheld. 

Moreover, the greatest changes for the better in the 
social order and even in the law come by evolution from 
forces which work unnoticed. The heavy and general 
drinking of former and coarser times disappeared with- 
out law or compulsion of any sort. In 1914, when the 
World War began, no man of place or standing could hold 
either and drink as men did twenty or thirty years be- 
fore. The improved condition of the country gener- 
ally, and of living conditions in particular, taken with 
the accumulation of means, ministered to higher tastes 
and led to better thinking than the bottle and the glass 
had served. It would be difficult to analyze all the forces 
that operated, but there can be no doubt that during the 
thirty years from 1884 to 1914 the change of mind toward 
drinking was profound indeed. Yet during that time, 
nearly a third of a century, only seven States (North 
Dakota, Georgia, Oklahoma, Mississippi, North Carolina, 
Tennessee and West Virginia) went dry. This illustrates 
that natural forces may accomplish more than restraint 
can bring about. 

“Small changes wrought by officials,’ wrote Herbert 
Spencer, “are clearly conceived, but there is no concep- 
tion of those vast changes which have been wrought 
through the daily process of things undirected by author- 
ity. And thus the notion that society is a manufacture, 
and not an evolution, vitiates political thinking at large.” 

At the time Congress proposed the Amendment nearly 
88 per cent. of the total area of the United States was 
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under prohibitory laws and 61 per cent. of the popula- 
tion, according to statistics of the Anti-Saloon League of 
Illinois. From the time the Amendment was proposed 
(1917) until it was adopted (1919) and before it became 
operative (1920) six other States were added to that 88 
per cent. of area. The area of those six States was 14 
per cent. of the area of all the States and the District of 
Columbia, and their population was 20 per cent. That 
would make the total dry area 102 per cent. The figures 
put out by the Anti-Saloon League, entitled “For Sol- 
diers and Sailors,” and intended to convince them that 
“prohibition was not ‘put over’ the men in service while 
they have been on duty overseas,’ were therefore much 
overdrawn. But the great fact remains that the country 
was going dry through State action and there was no 
practical sense in proposing the Eighteenth Amendment. 

Congress proposed the Eighteenth Amendment eight 
months after our declaration of war against Germany 
(see table), at a time when 4,057,000 husbands, sons, 
and brothers were under mobilization for the army, and 
583,763 for the navy, and when the mind and heart of 
the country were deeply intent on that unprecedented 
drama. The legislatures of the States went on ratifying 
the proposed Amendment while the eyes of all others 
were turned with solicitude and amazement to the 
2,086,000 soldiers rising from the sea to the coasts of 
France “like the sword Excalibur,’ of whom 1,390,000 
fought in the field, 50,510, the population of a large city, 
died in battle, 57,000 of disease, and of whom 236,000 
were wounded. Of the navy 7,367 lives were lost. And 
after the Armistice, during the anxious months when 
all hands at home were extended to welcome the return- 
ing hosts, the State legislatures went on ratifying the 
proposed Amendment. 

In such circumstances the most radical of departures 
from our constitutional philosophy could not have re- 
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ceived from the people or their representatives in Con- 
gress and in the State legislatures the attention which it 
deserved. Indeed the people, the best of whom were in 
the uniforms of the army and navy, occupied in the 
greatest trial that had ever come to them and to the 
world, could have had but little if any conception of 
what the legislative bodies were about. 

The voters who did not go to the war might have had 
an opportunity to hear the subject publicly discussed 
and thereby to have informed themselves had Congress 
referred the Amendment for ratification by “conventions 
in three-fourths” of the States, as the Constitution au- 
thorizes it to do, instead of referring it to “the legisla- 
tures’ of the several states, which had been elected over 
a year before the proposal was brought forward in Con- 
gress. A reference to conventions in the States would 
have required the selection by the remaining people in 
each State of delegates to those conventions for the sole 
purpose of acting on this question. But the legislators 
in each State who passed on the proposal had been elected 
by the people on the issues of the Presidential campaign 
of 1916, the majority of whom voted for the candidate 
who had “kept us out of war.” War, and war only, was 
in the minds of the voters then. The legislators so 
elected should not have ratified the Amendment. Nor 
should Congress have submitted it to them. Of course, 
sO many voters were away that even such a reference 
to conventions in the States would not have fairly found 
the will of the people; but the reference to the legisla- 
tures which Congress made in the exercise of a choice 
given to it by the amending Article (V) was in every 
way unfair. Government should deal with the Rights 
and Liberties of men seriously and with candor. The 
greatest constitutional subject that could arise was 
handled like a coup d’état of Napoleon the Little. 

That the founders of our Republic knew that legis- 
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lative bodies are prone to such misuse of power has been 
shown by quotations near the beginning of this chapter. 
A fit summation of the foregoing history of the Amend- 
ment was written as if in anticipation thirteen years ago 
(1915) by one of the foremost authorities on government 
and law. In Burgess’ “The Reconciliation of Govern- 
ment with Liberty” the author, discussing the unsuc- 
cessful attempts of constitution-makers in Europe to fix 
a balance between the rights of the Man and the powers 
of Government, says (p. 250): 


But they discovered no constitutional way for protecting 
Individual Liberty against the possible tyranny of the Legis- 
lature. Men seemed to think, notwithstanding the experiences 
of the French Convent of 1793, that, as the Legislature repre- 
sented the people, it would protect the Individual against 
oppression from any and every quarter. But this is found to 
be true only where the suffrage is limited to men of intelli- 
gence, character and means, and eligibility to a seat in the 
legislative body is conditioned upon the same qualities. Where 
universal suffrage is the source of legislative mandate the 
legislative majority is a far more consummate despot than 
any King or Prince has ever shown himself to be. Against 
such a Legislature the Individual is in the most helpless con- 
dition possible. It has rarely any sense of justice and is al- 
most never influenced by considerations of mercy. It readily 
becomes the instrument through which brute force tyrannizes 
over intelligence and thrift, and seeks to bring society to an 
artificial dead level. Until a political system shall have pro- 
vided the means for protecting the Individual in his constitu- 
tional immunities against this most ruthless organ of Govern- 
ment, it will not have solved our great problem. 


That is, the great problem of setting up a govern- 
mental mechanism which will prevent the State legisla- 
tures and the national Congress, which Burgess cor- 
rectly calls the most ruthless organs of Government, from 
diminishing or destroying the “unalienable Rights” with 
which men “are endowed by their Creator,” as the Dec- 
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laration of Independence states it, as well as their nu- 
merous constitutional rights, and which will also prevent 
the Liberty of the Man from degenerating into that 
license and disregard for just legal restraint by which gov- 
ernments have been destroyed. 


IV 
Doubt Should Favor Tenth Amendment 


In view of the facts (1) that the dishonest use of pre- 
scriptions by physicians was, comparatively, a trifling 
matter; (2) that “most of the States had more stringent 
provisions” for preventing or punishing such abuses than 
the Act of Congress would be; (8) that the Amendment 
and the legislation of Congress to carry it out were made 
law when the man-power and most of the woman-power 
of the Nation were occupied with war, of which courts 
take judicial notice (consider without proof of the fact) ; 
(4) that the Amendment and the Acts of Congress fol- 
lowing it constituted the widest departure from consti- 
tutional government that had ever been taken; and (5) 
that, as is to be shown later, it was a grave question 
whether the Eighteenth Amendment was constitution- 
ally proposed by Congress—in view of such considerations. 
it would seem that the very serious doubt on the subject 
which the Supreme Court disclosed should have been 
resolved in the spirit of the Tenth Amendment for the 
protection of the States and the Man against the en- | 
croachment of national Power. 

Of course, as the Supreme Court has said and repeated 
many times (154 U.S8., 473), “the test of the power of 
Congress is not the judgment of the courts that particu- 
lar means are not the best that could have been employed 
to effect the end contemplated by the Legislative De- 
partment: the Judiciary can only inquire whether the 
means devised in the execution of a power granted are 
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forbidden by the Constitution.” But this was not a ques- 
tion of policy, which it is for Congress alone to deter- 
mine, and with which the Supreme Court never deals, 
notwithstanding much teaching to the contrary by the 
ignorant and the vicious. 

Could Congress, with specific power given to it by 
the Amendment to deal only with liquors “for beverage 
purposes,” and notwithstanding that “most of the States” 
had already legislated respecting liquors for medicinal 
purposes even more stringently than it intended to do, 
spread its control over liquor for medicinal uses through- 
out the Nation and over the Liberty of honorable physi- 
cians, and assume management in every State where a 
forbidden prescription might be issued? 

That is a constitutional question, with which the Su- 
preme Court alone had power to deal, and not a question 
of a policy of Congress, which the courts properly refuse 
to entertain. 

And because the Supreme Court showed the gravest 
doubt as to the power of Congress under the Constitu- 
tion to legislate, it should have resolved that doubt in 
favor of the States in the spirit of the Tenth Amend- 
ment, which, being a limitation in Power, should be 
liberally construed to give it effect, which was called for 
by many of the States when they ratified the Constitu- 
tion, which they received the tacit promise that they 
would have for their protection forever, which the first 
Congress under the Constitution promptly proposed in 
accordance with such requests along with other amend- 
ments, all making a Bill of Rights against the spread or 
misuse of national power, and which was ratified by the 
States within eight months and twenty days, the shortest 
time that any proposal to amend has pended. 

The States should have had the benefit of the doubt 
because it is as much the duty of the Judicial Depart- 
ment to interpret the Constitution for the preservation 
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of their rights as it is to maintain the claims of the Na- 
tion or to show deference to Congress.’ In a great case 
arising out of the Civil War (Texas v. White, 7 Wall. 
700, 725) this language was used by the Supreme Court: 


The preservation of the rights of the States, and the main- 
tenance of their governments, are as much within the design 
and care of the Constitution as the preservation of the Union 
and the maintenance of the National government. The Con- 
stitution, in all its provisions, looks to an indestructible Union, 
composed of indestructible States. 


Of course, all doubts should always be resolved in 


1Tf a Bill of Rights comprehends prerogatives indestructible by 
Government because not springing from it, as has been seen to be the 
case, then the Tenth Amendment, the last word in the Bill of Rights, 
could not be depreciated by the Eighteenth Amendment. It is true 
that Bill of Rights connotes the rights of the individual, whereas the 
Tenth Amendment was written to protect forever the sovereignty in 
local affairs which the State brought with it into the Union when it 
entered under the Constitution. But the protection of the State has 
for part at least of its design the saving of the Liberty of the Man: 
his Liberty, as the operation of the Eighteenth Amendment illustrates, 
is linked with that of his State. Therefore, in strict constitutional law, 
the Eighteenth Amendment could not lessen the Liberty of the Man 
by a transfer of his local or police power to the Nation. The Nation 
holds that police power as King John held what he gave back by 
Magna Charta (because it took it), as Charles I held what he restored 
to the people by the Petition of Right, as James II held what in the 
Bill of Rights William and Mary agreed never to exercise. To the 
probable answer that action was taken by the method prescribed by the 
people in their Constitution, and must therefore be constitutional, the 
reply is that the people proclaimed before the Constitution, in the 
Declaration of Independence, that Liberty is “unalienable.” The Con- 
stitution was written in the light of that. It was not intended that in 
America the largest majority, or even the General Will, could force 
men to be free. Can people or States secede from the Tenth Amend- 
ment? No one would concede that they could take away the Liberties 
protected by the First Amendment. If the First article of the Bill of 
Rights is unassailable, why not the Tenth? 

‘The contention that the Eighteenth Amendment was no more a 
disregard of the rights of the State than the Thirteenth had been is 
answered by the fact that slavery was not an attribute of State 
sovereignty. Had it been, it would have prevailed in all the States 
instead of in a few. In freeing the slave the Thirteenth Amendment 
operated, not to diminish the State sovereignty safeguarded by the 
Tenth Amendment, but to destroy private property. 
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favor of the Liberty of the Man and against the exten- 
sion of Power. 

The language of section 2 of the Eighteenth Amend- 
ment regarding “concurrent power” of State and Nation 
“to enforce this article by appropriate legislation” would 
indicate to the common mind that the Nation would op- 
erate in its natural sphere and in the States not commit- 
ted to prohibition, while States with “many stringent 
provisions” in their laws would be left to the work which 
they had themselves begun. Thus the Nation would 
guard the coasts against importations and exportations, 
and would probably employ its experience and organiza- 
tion in regulating commerce to deal with the ‘‘transpor- 
tation” of beverages which is made unlawful by the first 
section of the Amendment. While the Commerce Clause 
of the Constitution gives Congress jurisdiction to regu- 
late both foreign and domestic commerce, it had no power 
to stop it. The Eighteenth Amendment gave it power to 
stop commerce in intoxicating liquors, but only the com- 
merce in liquors “for beverage purposes.” Congress is 
still powerless to stop shipments for medicinal purposes. 
It is still powerless to stop constitutionally such ship- 
ments as may be necessary to meet the requirements of 
the competent man who is not a subject for police-power 
control. 

“The Constitution found it [commerce] an existing 
right,” said Chief Justice Marshall in 1824 (Gibbons v. 
Ogden, 9 Wheaton, 1, 211), “and it gave to Congress the 
power to regulate it.” The citizen’s rights in commerce 
do not come from the Constitution. They existed be- 
fore the Constitution was written, and, as Chief Justice 
Marshall pointed out, the Constitution recognizes that 
fact. If the right of the Man to trade is above the Con- 
stitution, and if the Constitution empowers Congress only 
to “regulate commerce,” by no line of sound reasoning 
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can the conclusion be reached that Congress can stop 
commerce. Yet, as will more fully appear, it has 
done so, and the Supreme Court has sustained its 
action. | 

Any law that leaves man’s Liberty out of calculation, 
whether local option, “bone-dry” State legislation, or na- 
tional prohibition, is violative of his natural right 
“against any government on earth,” as Jefferson so well 
put it. This constitutional principle has been disre- 
garded generally, though not always, from the earliest 
local-option law; but as the competent user could supply 
his need in the next county, he accepted the situation 
without contest. When local option was extended to 
State-wide prohibition he supplied his requirements 
from the nearest State. | 

Thus non-resistance, non-discussion, and general con- 
stitutional illiteracy developed the idea that no man 
exists who has remaining any claim on Liberty when the 
majority, or the self-styled majority, conclude that he 
should give it up. 

So rapidly does power grow by what it feeds on that 
the State is being pushed out of the Union as a self- 
governing entity. And what is unbelievable even to 
those who see it is that this unbalancing of constitutional | 
relations, this betrayal of the necessary and just sover- 
eignty of the States, has been conceived, promoted and 
pressed, in season and out, by members of Congress elected 
by the people of the respective States. Why a Senator 
or a Representative should want to break his State is 
inconceivable. It is probable that the cause of this ob- 
liquity is the failure of schools, colleges, and universities 
to educate youth in the constitutional philosophy of the 
United States, and (as a corollary) the incompetence of 
the press to inform, advise, and guide the people in these 
matters as they go along. Indeed, some of the press has 


TO UN Gr na Bae Re Yo eID UG VATS Tory, 87 


joined in the calls for palpably unconstitutional innova- 
tions which it was assumed that the people wanted and 
about which neither press nor people were educated to 
have a judgment. 

If some American educators were to take as much 
interest in the study of our tried and successful form of 
Government as they do in the wholly theoretical notions 
of European peoples who are entirely without experi- 
ence, it would bring good to both the educators and the 
youth of the United States. In June, 1928, for one 
example out of many, a party of over thirty instructors 
in our colleges and universities went to Russia to phi- 
losophize over conditions there instead of taking summer 
tutelage at home in the constitutional government of 
their country and, it might well be, in the history and 
uses of the Monroe Doctrine. A cablegram from Lenin- 
grad on their arrival said that the delegation was “‘the 
most imposing to reach Russia in many years.’ It con- 
tained, however, the promising statement that the dele- 
gates were “disappointed at the desolate appearance of 
Leningrad” and at “the empty streets.” Why should a 
people with 300 years of experience in self-government, 
whose form is now the model of the leading nations of 
the world, seek to better conditions at home (which is 
of course always desirable and possible) through the 
study of a race who never achieved either intelligence in 
government or sufficiency in food? As the Herr Pro- 
fessor, who is too often blind to the obvious, made a 
wreck of Europe, he should be watched in the United 
States. He took his biological “struggle for existence” 
and “survival of the fittest” (both conjectures) and 
applied them to the discussion of nations, presenting to 
European youth the baseless conclusion that warfare is 
the natural activity of peoples and that the progress of 
mankind proceeds from bloodshed and destruction. He 
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trained the last two generations in Europe, from Russia 
across to England, in the false belief that war “gives 
a biologically just decision” and that from this struggle 
for existence “only the fittest survive.” A just decision 
cannot, of course, always, if ever, proceed from the 
fortuitous circumstances of battle. And it is the unfittest 
who survive war. For our Selective Draft Act of May 
18, 1917, called out men between the ages of 21 and 30, 
the pick of the country’s life and hope. The 115,000 
who lost their lives in battle and from disease, and the 
large number who were incapacitated for life, left the 
Nation distinctly weaker than it was. For, as a historian 
of the Civil War said of the deaths in that conflict, 
immeasurably greater than the loss reckoned in numbers 
will be the continued damage to the Republic because the 
heroic blood of those young unmarried men is never to 
flow in other veins. Because it is perfectly obvious that 
constantly killing off the youth will leave only the infirm 
and the adolescent, the Herr Professor could not see it. 
It proves nothing against his theory of the survival of 
the fittest that the wars of Louis XIV so damaged the 
Frenchman that his successor was obliged to reduce to 5 
feet the stature of the acceptable soldier, and that 
Napoleon made three reductions after that—nothing that 
women outnumber men throughout Europe, by 1,700,000 
in England alone, 500,000 of which number were added 
by the World War. In the face of facts the Herr Pro- 
fessor taught young Europe that war is elevating, that, 
as Bouvier, for example, wrote of Napoleon’s campaign 
in Italy, “All the inferior elements had disappeared as a 
result of death or desertion, and what was left was the 
physical and intellectual flower.” Could irrationality 
go further? 

But Russia must be credited with judgment in putting 
this provision in the Constitution of the Socialist Fed- 

erated Soviet Republic of July 10, 1918: 
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The Fifth Congress instructs the People’s Commissariat of 
Education to introduce in all schools and educational institu- 
tions of the Russian Republic the study and explanation of 
the basic principles of this Constitution. 


However, about forty of our States have laws requir- 
ing the teaching in the schools of the Constitution of our 
country; but, as elsewhere mentioned, these laws are gen- 
erally indifferently observed where not altogether disre- 
garded. 

When the people of New York, led by Governor Clin- 
ton, were overwhelmingly against the ratification of the 
Constitution, James Madison of Virginia and Alexander 
Hamilton and John Jay of New York wrote for publica- 
tion in that State a series of eighty-five articles, now 
known in book form as “The Federalist,”’ which so clearly 
expounded the principles of the proposed Government 
and stated the need of it that it was ratified by a hostile 
convention. The people were readers then. In the 
prodigal expenditure of money by the press to-day (in 
many ways not properly related to journalism) no 
thought or cash is given to employing men thus capable 
of leading and teaching a great people so that they may 
preserve and pass on their incomparable inheritance of 
Government and the Liberty it brought. The great 
newspapers of the United States which show competence 
to discuss questions of constitutional Government, day 
by day, and thereby provide sure guidance for the peo- 
ple, can be counted on the fingers of one hand. 

It should be mentioned that during the last five years 
a number of the leading journals of the country, aware 
of the lamentable lack of constitutional education, have 
been carrying on in the high schools of the land oratori- 
cal contests on constitutional themes, and have thereby 
aroused great interest in the subject of Government. In 
1928 fifty-three newspapers are back of this undertak- 
ing. It was expected that one million boys and girls in 
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the high schools would prepare and deliver orations on 
some constitutional matter. The contests have been a 
great public service. . 

Had the schools been performing during the last fifty 
years the function for which they were established, the 
Tenth Amendment and some other provisions of the 
Constitution would not have suffered so much violence. 


V 
Mugler v. Kansas Critically Reviewed 


The decision of the Supreme Court upholding the Act 
of Congress for the personal supervision of physicians in 
the States is the climax of a series of badly reasoned cases 
on this theme beginning in 1887 with Mugler v. Kansas, 
1238 UA SAt623: | 

A thorough analysis of the decisions upon which the 
opinion in the Mugler case was based will be made for 
the purpose of demonstrating that that decision was 
wholly unsupported by authority. 

It was in this case, the first containing the question in 
all its magnitude, that the Supreme Court should have 
laid down, for the correction of the State’s action under 
review, and more particularly for guidance in future 
legislation, the line at which the police power stops when 
Liberty is involved. But the failure of the Judicial De- 
partment at this critical juncture gave to legislators and 
propagandists the understanding that in this field there 
is no such thing as Liberty." As a perfectly logical con- 


* The astonishing fact will become clear as the decisions are reviewed 
that they are bare of definition. In authorities on Logic, and in great 
controversies of earlier times, definition of terms appears as a pre- 
requisite to argument. Yet in forty years of litigation over liquor 
laws no definition of Liberty, protected in the Fifth Amendment against 
national aggression and in the Fourteenth against incursion by the 
States, has been enunciated by the Supreme Court of State or Nation. 
Definition of Police Power never has been attempted beyond the re- 
quirements of the case on hearing. The police power has been repeat- 
edly challenged by litigants, and Liberty has been repeatedly invoked. 
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sequence each succeeding act of legislation has been more 
radical than the one before, the lower courts have been 
constrained, regardless of their own views to the con- 
trary, to support it on the authority of the Mugler case, 
and the Supreme Court itself, as if dazed by the onrush, 
has yielded approval latterly to man-hunting laws. 

“All artful rulers who strive to extend their power be- 
yond its just limits,’ wrote John Dickinson, one of the 
framers of the Constitution, “endeavor to give their at- 
tempts as much semblance of legality as possible. Those 
who succeed them may venture to go a little further; for 
each new encroachment will be strengthened by a 
former.” 

Answering Burke’s discussion of the French idea of the 
General Will, which Rousseau said could force men to 
be free, Thomas Paine, a patriot of the American Revo- 
lution and a private in the army at Trenton, said this: 


The meaning, then, good people, of all this is: That govern- 
ment is governed by no principle whatever; that it can make 
evil good, or good evil, just as it pleases. In short, that gov- 
ernment is arbitrary power. 


True, the Supreme Court said in the Mugler case, 
speaking of the range of the police power of the State: 


It does not follow that every statute enacted ostensibly for 
the promotion of these ends is to be accepted as a legitimate 
exertion of the police powers of the State. There are, of 
necessity, limits beyond which legislation cannot rightfully 
go. While every possible presumption is to be indulged in 
favor of the validity of the Statute, the courts must obey the 
Constitution rather than the law-making department of gov- 
ernment, and must, upon their own responsibility, determine 
whether, in any particular case, these limits have been passed. 
But neither has ever been defined. In the course of the decisions 


Liberty, as explained by authorities in the preceding chapter of this 
book, has been completely wiped away. 
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It will be seen that in practice that sound statement 
of constitutional law, indicated by italics, has become a 
meaningless generality. 

Having thus declared accurately that the police power 
of the legislature is amenable to “the supreme Law of 
the Land,” and that the Judicial Department must main- 
tain the Constitution against action by the Legislative 
Department, the Supreme Court then made this wholly 
irreconcilable pronouncement: 


We cannot shut out of view the fact, within the knowledge 
of all, that the public health, the public morals, and the public 
safety may be endangered by the general use of intoxicating 
drinks; nor the fact, established by statistics accessible to 
every one, that the idleness, disorder, pauperism and crime 
existing in the country are, in some degree at least, traceable 
to this evil. If, therefore, a State declares the absolute pro- — 
hibition of the manufacture and sale, within her limits, of in- — 
toxicating liquors for other than medical, scientific and manu- 
facturing purposes to be necessary to the peace and security 
of society, the courts cannot, without usurping legislative 
functions, override the will of the people as thus expressed 
by their chosen representatives. 


Thus in the first case to reach the Supreme Court of 
the United States requiring a definition of the Liberty 
of the Man under the Fourteenth Amendment and of 
the extent of the police power of the State where Liberty 
is involved, there was begun a confusion of thinking on 
constitutional principles which led to the Highteenth 
Amendment and to the total wiping away before that 
Amendment of the Liberty of the competent citizen who 
never had patronized the saloon, who never had used 
liquor to excess, who never had done society any wrong, 
and who was therefore no more subject to the police 
power of a State than is a citizen of Australia. The 
foregoing quotation from the decision in the Mugler case 
says (1) that not every statute “enacted ostensibly” 
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for the general good can be accepted because there are 
limits “beyond which legislation cannot rightfully go” 
(without defining those limits); and (2) that when a 
State declares that absolute prohibition (denying Liberty 
to those who have not forfeited it as well as to those 
who have) is necessary to the peace and security of 
society, that conclusion is final and the courts cannot 
question it. Those two propositions are wholly irre- 
concilable. In the Mugler case there should have been 
-jaid down once for all the doctrine of Revolutionary 
times which was written into the Constitution and which 
had been so clearly stated by Thomas Paine, namely, 
that Government has to do with right “imperfect in 
power in the individual” (as in the inebriate), but that 
it cannot “invade the natural rights which are retained 
in the individual and in whom the power to execute is 
as perfect as the right itself.’ This man needs no help 
from Government, and it cannot constitutionally be 
forced upon him. 

The Supreme Court says that we cannot shut our eyes 
to the fact that the public health, morals and safety 
“may be endangered by the general use of intoxicating 
drinks.” That is, it has not been endangered, but may 
be. Should the court have dealt with a possibility? 
What did it mean by “general use’? Was it the general 
existence of public drinking places from which no adult 
‘was excluded? General means not partial, that is, that 
practically all the people were drinking, a condition which 
never existed in the United States. If “general use” 
meant the use and practice which then prevailed and 
which were to be operated upon by the new provision of 
the Constitution of Kansas (and it must be assumed, in 
the absence of definition, that the Court was addressing 
its language to existing conditions), then why did not 
the closing of the all-pervading public drinking place 
mark the limit of the police power of the State to pro- 
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tect the health, morals and general well-being? That 
(with perhaps restriction on the sale to known incompe- 
tents) was all that Government could constitutionally 
do. When it touched the citizen to whom the moderate 
use of wines or spirits was no more than the use of tea 
ur coffee, then it got out of the province of Government 
and invaded those natural rights which cannot pass out 
of the individual because, as Thomas Paine said, in him 
“the power to execute is as perfect as the right itself.” 

Again, what did the Supreme Court mean by “the 
absolute prohibition of the manufacture and sale within 
her limits” except for medical, scientific and manufactur- 
ing purposes? Does that recognize the right of the 
temperate user, who never became a police-law subject 
and cannot constitutionally be made one, to send to an- 
other State for his beverage? And if each of the States 
should establish what the Supreme Court called (with- 
out defining) “absolute prohibition,’ could he procure 
his beverage from a foreign country? Possibly his 
Liberty might be regulated to that extent—but could it 
be altogether destroyed? The conditions prevailing after 
eight years of the Eighteenth Amendment seem to say 
that he will not permit it to be destroyed by “any gov- 
ernment on earth.” 

Had the Supreme Court in that first case laid down 
definitions which would carry answers to the foregoing 
questions, the present state of confusion and lawlessness 
could not have come to pass. The States would have 
prepared to respect in their legislation the unalienable 
and constitutional Liberty of the Man. Instead of that, 
the Judicial Department of the Government has per- 
mitted, case by case, the extinguishment of that Liberty. 

When society abolished the saloon and closed other 
public drinking places, and made liquor so difficult to 
procure, and expensive, that the former patrons of the 
bar began supporting the manufacturers of low-priced 
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automobiles, that was about all that the unfortunate 
drinker was entitled to. He had received all this from 
the States that acted before the Eighteenth Amendment. 
While most of the State laws were unconstitutional in 
their disregard of the Liberty of the competent man, 
he was able to supply his requirements elsewhere. 

It may be that the world would be nicer if no man or 
woman would ever take a drink of liquor, or smoke a 
pipe, a cigar, or a cigarette. But that is no concern of 
Government. Until the conduct of the individual has 
become a danger to himself or hurtful to social or civil 
order he is beyond the reach of the police power. In the 
meanwhile his Liberty under the Constitution permits 
him to satisfy his tastes, of course under such regulation 
(not prohibition) as the welfare of others may require. 

Having stated in the paragraph last quoted that it is 
“the general use of intoxicating drinks” that is the evil, 
the Supreme Court lost logical connection and declared 
in the next sentence that all drinking may be ended by 
“absolute prohibition.” The change of objective was 
thus authorized from protecting the weak to pursuing 
the strong. In the late cases to be examined, Govern- 
ment, it will be seen, is less concerned with keeping down 
“the general use of intoxicating drinks” among the people 
who supported the old saloon than with pursuing men 
whose conduct, so far as the record shows, would not 
be detrimental to society. The purpose seems to be to 
make the competent man change his thought and con- 
duct—to make him a better man. That is not compat- 
ible with Liberty. 

“The sole end for which mankind are warranted, indi- 
vidually or collectively,’ wrote John Stuart Mill, “in 
interfering with the liberty of action of any of their 
number, is self-protection. The only purpose for which 
power can be rightfully exercised over any member of 
a civilized community, against his will, is to prevent 
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harm to others. His own good, either physical or moral, 
is not a sufficient warrant. He cannot rightfully be com- 
pelled to do or forbear because it will be better for him 
to do so, because it will make him happier, because, in 
the opinion of others, to do so would be wise, or even 
right. These are good reasons for remonstrating with 
him, or reasoning with him, or persuading him, or entreat- 
ing him, but not for compelling him, or visiting him 
with any evil in case he do otherwise. To justify that 
the conduct from which it is desired to deter him must 
be calculated to produce evil to some one else.” * 

What evil is done to some one else when a temperate 
and competent man uses spirits or wine as a beverage? 

Of course the claim is that the competent man must be 
policed in order to make prohibition a success. The 
success of prohibition is not a constitutional aim. But 
is it true that prohibition cannot be otherwise a success 
—is it an honest finding of fact? That is a judicial ques- 
tion. And if it were true, can Government take his 
Liberty in the interest of others? It is well recognized 
that Liberty is not absolute so far as the use of it is con- 
cerned. But the possession of it is. The citizen must 
use his premises and other property and so conduct him- 
self personally as to do no harm to others, and the police 
power can enforce this duty. Beyond that it cannot go 
for any purpose, however laudable the aim. The Four- 
teenth Amendment guarantees to him protection to Life, 
Liberty, and Property against action by the States. 
His Life cannot be taken until he has wronged society, 
nor can his Liberty be taken through imprisonment or 
otherwise before offense-done, nor can his property be 
confiscated by the State, no matter how very much 
society may need it for a far higher purpose than any to 
which he can put it. His right is absolute, but his 
use is relative to the just needs of society. But in no 

*“On Liberty”: Introduction. 
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circumstances can regulation, as Chief Justice Shaw of 
Massachusetts put it long ago, destroy the right. 

This great question, which should have been made in 
the Mugler case as clear as the Declaration of Indepen- 
dence for the guidance of all, was darkened, as the 
extracts from the decision show. The only thing left 
undoubted was that absolute prohibition would not be 
questioned by the courts when a State should declare it 
necessary. That is, in this field no man has Liberty 
of which he may not be deprived. 

Had the attention of the States then been arrested, 
and had their understanding been enlightened by a posi- 
tive exposition of constitutional principle, they would 
have used their ingenuity to work out a successful means 
of permitting the competent man to obtain his beverage, 
in a legal and orderly way instead of by the violent 
methods by which the world is astonished. For, not- 
withstanding the epithet of “smugglers” which the Brit- 
ish applied to John Hancock and other Revolutionists 
(and which some so-called American historians still 
employ), they trampled on the unconstitutional acts 
of Parliament, precisely as “scofflaws,”’ some of them the 
best Americans, resent the unconstitutional attempt at 
“absolute prohibition.” The spirit of English-speaking 
men does not change. Although very patient, because 
instinctively law-abiding, they never have been lacking 
in the resoluteness to drive back their straying Govern- 
ment into its proper constitutional place. 

Each State, working with its own efficient police organi- 
zation, could have more nearly solved the problem (which 
will always be a problem) than the national Government 
has been able to do with State aid during eight years 
of effort. But it is not properly a question of the most 
successful way: it is of the most constitutional, and there- 
fore the least dangerous, way. When the States have 
done their best for the general welfare that is all that 
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should be expected, although it may not be fully satis- 
factory to some. The practical-minded do not expect 
perfection. 

In the letter sent by the Constitutional Convention 
to Congress, transmitting the new Constitution, signed 
by George Washington, it was pointed out that it was 
not expected that “it will meet the full and entire appro- 
bation of every State,” but that each State in the Con- 
vention had yielded ideas to what seemed to be “the 
greatest interest of every true American, the consolida- 
tion of our Union.” Had each State or section clung 
to its own judgment there would have been no Consti- 
tution. The best that can be had in reason is the best. 
The prohibition of public sales and public use of liquor 
and the rigid supervision of special sales to the compe- 
tent who want it should be enough. That is as far as 
Liberty permits the police power to go. No greater evil 
could exist than submission to Liberty wronged. 

Counsel for Mugler made the point that as the law 
went beyond necessity and reason, a deprivation of 
Liberty resulted as well as a confiscation of property. 
But the Court ignored altogether the philosophy of the 
“unalienable Rights” stated in the Declaration of Inde- 
pendence, for the protection of which our constitutional 
system was “instituted among Men.” The court was 
manifestly of the opinion, notwithstanding its observa- 
tion that there are “limits beyond which legislation can- 
not rightfully go,” that, in this field at least, there is no 
constitutional or legal limitation on the power of the 
State over the Liberty of any man (p. 661): 


It is difficult to perceive-any ground for the Judiciary to 
declare that the prohibition by Kansas of the manufacture 
or sale, within her limits, of intoxicating liquors for general 
use there as a beverage, is not fairly adapted to the end of 
protecting the community against the evils which confessedly 
result from the excessive use of ardent spirits. 
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The language quoted from the opinion confuses those 
who use liquors to excess (to the detriment of them- 
selves, their families, the taxpayers, and society in 
general) with those who do not. The latter class the 
State cannot constitutionally touch. The latter class it 
may inconvenience some (or considerably) by legislation 
for the protection of the former class, which the State 
should protect; but the police power can constitutionally 
lay hold of the former class only. The man who can use 
liquor as a beverage without injury to himself, his family, 
or society, is, according to American governmental 
philosophy, absolutely immune to interference by either 
the State or the Nation, or by both together. The manu- 
facture for and the sale to him cannot be constitutionally 
prevented. 

Until by his conduct he has affected himself or his 
family or society injuriously he is as far away from the 
reach of the police power as if he were on another 
planet. 

This English and American idea the court did not 
discuss, as the loose language of the quotations shows. 
This man’s being entitled, as Jefferson said, to a Bill of 
Rights “against any government on earth,” was not con- 
sidered in the case. 

Of course, the main thought then was for extinction of 
the iniquitous saloon, of which all right-minded were 
desirous. It was the purpose to remove, for the sake of 
the unfortunate and of youth, and for the general clean- 
ness of the community, its seductions and entrapments. 
Its nefarious influence in the governments of cities and 
States had brought a feeling of revulsion to the people. 
Hence the prohibitory law to extirpate it.’ 


1'The liquor interests had systematically “saturated” cities, setting 
up a saloon on every area that might possibly support one, and infest- 
ing with saloons the localities populated by workers for daily wages. 
Thus, in 1906 New York City had 7,300 licensed saloons, but only 
5,200 places were groceries could be purchased. The saloon was the 
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The law governing the exertion of the police power 
by a State is given as follows by late authority (6 Ruling 
Case Law, 226-8), the text being supported by the deci- 
sions of the Supreme Courts of States: 


A statute to be within this power must be reasonable in its 
operation upon the persons whom it affects, and not unduly 
oppressive. The validity of a police regulation therefore pri- 
marily depends on whether under all the existing circum- 
stances the regulation is reasonable or arbitrary and whether 
it 7s really designed to accomplish a purpose properly falling 
within the scope of the police power... . 

One application of the familiar rule that the validity of an 
act is to be determined by its practical operation and effect 
and not by its title or declared purpose is that a constitutional 
right cannot be abridged by legislation under the guise of 
police regulation; since the legislature has no power, under 
the guise of police regulations, to invade arbitrarily the 
personal rights and personal liberty of the individual 
CIIZEN Sh oa: . 

It has been said that the scope of the term “reasonable” as 
regards any situation must be measured having regard to the 
fundamental principles of human liberty as understood at 
the time of the formation of the Constitution, adapting the 
same to modern conditions; and the measure of the reasonable- 
ness of a police regulation is not necessarily what is best, but 
what is fairly appropriate to the purpose under all the circum- 
stances, and whether it is a bona fide exercise of the reason- 
able discretion of the legislative department of government. 


Merely because ‘“‘a State deems the absolute prohibi- 
tion” necessary, that does not make it so, especially as it 
is common knowledge that the larger number of the 
people never used liquor to excess. A State cannot make 
and constitutionally maintain a finding of fact which, 


rendezvous and shelter of the criminal classes. That national and local 
governments should derive great revenue from such an establishment 
was not in accordance with the best opinion; but it was a practical 
application of Napoleon’s idea, that vice is a better supporter of 
Government than virtue. 
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in common knowledge, is false. The judiciary would not 
be “usurping legislative functions,’ as the court said, 
in holding that a false finding of fact by a legislature 
cannot avail to give its police power a grip on a man over 
whom it has no constitutional authority when he never 
used liquor to the damage of himself, his family, or 
society. Every day courts set aside findings by juries 
when made in disregard of the evidence, or in prejudice 
or passion. A temperate man is not subject to absolute 
prohibition under the police power of the State, and the 
declaration of the legislature that he should be does not 
alter the constitutional fact. Omnipotent as a legisla- 
ture may feel itself to be, its fiat is not enough to put a 
temperate man in the class of the inebriate and thereby 
enable it to treat him as one and to forbid that he even 
possess liquor in his home. 

Had the Supreme Court of Kansas or the Supreme 
Court of the United States laid down that doctrine, as it 
should have been declared, much of the arbitrary legisla- 
tion and unconstitutional meddling that has since taken 
place would not have come to pass. Indeed, the arbi- 
trary legislation and unconstitutional meddling were 
really brought to pass by the repeated statements, sub- 
stantially, in judicial opinions that there was nothing to 
stop them. 

The text-matter just previously quoted resorts to “the 
fundamental principles of human Liberty as understood 
at the time of the formation of the Constitution, adapt- 
ing the same to modern conditions.” 

That is where the first chapter in this book begins. 
That is the place to take a stand in the study of constitu- 
tional and common-law Liberty. That is the datum post 
from which alone any accurate survey of the power of 
Government in the United States can be made. The 
person or the court who leaves that point will soon be 
lost. 
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The text quoted says that a police regulation must 
not be “unduly oppressive.” What could be more so 
than laws making it a crime for a competent American 
to possess liquor, or punishing him for “transporting” in 
“commerce” the flask in his valise? Not even the laws 
that drove the Pilgrims to Holland, William Penn to 
America, or those which sent Roger Williams to Rhode 
Island, are comparable for arbitrariness and oppressive- 
ness to the latest expressions of the American regulator’s 
thought. 

The text quoted says that “a constitutional right can- 
not be abridged by legislation under the guise of police 
regulation.” But the language of the Supreme Court 
of the United States in the Mugler case indicates the 
belief that the judgment of the State is final and not 
reviewable by the courts. That is, what the State de- 
clares to be ‘“‘necessary” must be taken as necessary 
regardless of the truth of the declaration; for, as the 
Court said, it had “nothing to do with the mere 
policy of legislation.” Can policy of the Legislative 
Department destroy the constitutional Liberty of the 
Man? 

In support of the ideas expressed in the foregoing quo- 
tations the Supreme Court cited, without comment, three 
of its earlier decisions, which are to be hereinafter re- 
viewed to show that they had no bearing whatever on 
the principle announced in the Mugler case. They were 
first used as authority, without comment or analysis, by 
the Supreme Court of Kansas in the Mugler case, and 
the Supreme Court of the United States, in affirming 
that decision, seems to have accepted the citations at 
the indicated value. Those decisions (Prohibition Cases, 
1847, 5 Howard, 504; Bartemeyer v. Iowa, 1873, 18 Wal- 
lace, 129; and Beer Co. v. Massachusetts, 1877, 97 U. S. 
25) will presently be analyzed in connection with the 
_ decision in Kansas to prove that they do not support it, 
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and also that they are entirely lacking as authority for 
the decision of the Supreme Court of the United States 
in the final disposition of the Mugler case upholding 
absolute prohibition in total disregard of the rights of 
those capable of using liquor temperately. 

While the pronouncement of the State in every matter 
is, as the Supreme Court of the United States said, 
entitled to respect, even more so is the “unalienable” 
Liberty of the Man, which is protected against State 
action by the Fourteenth Amendment. That Amend- 
ment, being a limitation on Power, must be liberally 
construed to make it effective. When a legislative policy 
comes in conflict with Liberty the policy of the State 
must yield. The police power has limits, the Supreme 
Court has said (Hubank v. Richmond, 226 U. S., 137), 
and it must stop when it encounters the Constitution. 
Government is to protect the Man in his rights, not to 
strip him of them. On this subject James Wilson of 
Pennsylvania, the foremost lawyer in the Constitutional 
Convention, should be authority. His argument in the 
convention of Pennsylvania secured the ratification of 
the Constitution by his State. He was appointed by 
President Washington a justice of the Supreme Court of 
the United States, where he served with great distinc- 
tion. On the purpose of Government he used this lan- 
guage (2 Wilson’s Works, 296): 

What was the primary and the principal object in the insti- 
tution of government? Was it—I speak of the primary and 
principal object—was it to acquire new rights by a human 
establishment? Or was it, by a human establishment, to ac- 
quire a new security for the possession or the recovery of those 
rights to the enjoyment or acquisition of which we were pre- 
viously entitled by the immediate gift, or by the unerring 
law, of our all-wise and all-beneficient Creator? 


To that philosophy of the inherent and “unalienable 
Rights” of man the Supreme Court gave not the slightest 
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practical regard from the beginning of the Mugler case in 
1883 down to the decision that the Nation may regulate 
the practice of physicians in the States, except that it 
cited (without quoting) an earlier decision which said 
that there are “general principles supposed to limit all 
legislative power.” But those principles never have been 
expounded and never have been applied in these prohibi- 
tory cases. Not one act of legislation has been held 
invalid. 

It said in the Mugler case that “there are, of neces- 
sity, limits beyond which legislatures cannot rightfully 
go.” Where are they? No answer has been given. And 
in practice the Supreme Court has wiped the theory 
away. All the way down the Court has thus kept the 
word of promise to the ear but broken it to the hope. 
As late as the Prohibition Cases (1920), sustaining the 
Eighteenth Amendment and the Volstead law (253 U.5S., 
350), the Supreme Court repeated in substance the empty 
formula of Liberty which it had employed in the Mugler 
case thirty-three years before: 

While recognizing that there are limits beyond which Con- 
gress cannot go in treating beverages as within its power of 
enforcement, we think those limits are not transcended by the 
provision of the Volstead Act wherein liquors containing as 
much as one-half of one per cent of alcohol by volume and fit | 
for use for beverage purposes are treated as within that power. 


If in fact “there are limits” to legislative power—that 
is to say, if Man has invulnerable rights, it is as much 
a deprivation to dilute them as it is to destroy them. 
If the competent man had a right to use the commonly 
accepted liquors for beverage purposes because in doing » 
so he was working no harm to himself or to society, then 
the right was untouchable by government in the way 
of either partial or complete deprivation. The use of 
the right might be regulated for the general good—he 
could, for example, be denied saloons and other public 
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drinking places—but the right to use the beverage is 
absolute “against any government on earth.’ Neither 
the beverage nor the right can be diluted. 

In view of the fact that two years and a half before 
the decision in the Prohibition cases—before the taking 
effect of the Eighteenth Amendment—the Supreme 
Court had held (1917) the mere possession of liquor 
illegal, what could the statement, just before quoted, 
possibly mean, “‘that there are limits beyond which Con- 
gress cannot go in treating beverages as within the power 
of enforcement”? It was meaningless. The Chief Jus- 
tice objected to the opinion because it was a statement 
of conclusions instead of a discussion of constitutional 
principles, but it was no more lacking in that respect, 
as will be shown, than had been each of the preceding 
decisions, beginning with that in the Mugler case. 


VI 
“The Rule of Reason” in Kansas 


In 1883 the Supreme Court of Kansas decided State v. 
Mugler (29 Kans., 252), which involved the constitu- 
tional amendment of November 2, 1880, and the act of 
the Legislature of Kansas of May 1, 1881, giving effect 
to the amendment. While the amendment forbade “the 
manufacture and sale of intoxicating liquors . . . except 
for medicinal, scientific, and mechanical purposes,” the 
act of the Legislature declared any place to be a common 
nuisance where liquors should be “kept for sale, barter, 
or delivery.” Upon a finding of a nuisance by a court 
the sheriff was required to close the place not only, but 
also to destroy all liquors, signs, screens, bars, bottles, 
glasses, “and other property used in keeping and main- 
taining said nuisance.” 

Thus the legislative body, with the propensity to power 
of which Madison and Jefferson had written a century 


106° “LOSING LIBERTY JUDICTA ey 


before, promptly went beyond the scope of the constitu- 
tional amendment and began destroying property. 

Upon conviction of violating the law the offender was 
to be punished by a fine of not less than $100 nor more 
than $500 and imprisonment in the county jail for not 
less than thirty days nor more than ninety. In a suit in 
the name of the State a perpetual injunction would issue 
against all connected with the place. 

In upholding the law the Supreme Court of Kansas 
cited no authority on the power of Government to make 
such restrictions against persons not in need of its pro- 
tection and not a danger to society, and whose conduct, 
in particular, in using liquor would not harm those whom 
society was seeking to protect, nor did it discuss such a 
proposition. In a very casual way it said that as under 
the previous local license law each community could de- 
termine whether any license should issue at all, “the old — 
law was as much a prohibition law as the present liquor 
law.” But was “the old law” entirely valid? Could a com- 
munity, in determining not to license saloons, and thereby 
throw protection around the weak, constitutionally pre- 
vent a man from having liquor who was capable of using 
is as a beverage without detriment to himself, his family, 
or society? It was assumed in the opinion that it could. 
Thus the whole fabric of decisions is based on an assump- 
tion, and, as will appear, the cases ascend from one 
cloud-bank to another. The major premise being 
unsound, the conclusion is necessarily bad. As pointed 
out elsewhere, local option came to be taken as a matter 
of course because the competent man, who did not 
patronize the saloon as a. drinking place when it was 
open, was but little inconvenienced by it, while the re- 
straint of it was felt by those who were heavy drinkers 
by the glass and who therefore needed the assistance 
which came with the removal of the bar. But even local 
option which took no account of the Liberty of the 
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competent man was to that extent unconstitutional. 
It was valid so far as it helped the incompetent man 
without despoiling the other of his right “against 
any government on earth.” It was constitutional no 
further. 

Justice David J. Brewer, later to be United States Dis- 
trict Judge for the District of Kansas, and still later to 
be Associate Justice of the Supreme Court of the United 
States, concurred in the opinion; but, referring to the 
fact that the record did not show sales by Mugler, he 
touched the heart of the matter as follows: 


The defendant may have manufactured the beer for his 
own consumption. . . . And I have yet to be convinced that 
the legislature has power to prescribe what a citizen shall eat 
or drink. 


Brewer was right. The legislature can protect the 
weak, but it cannot directly touch the strong. It may 
inconvenience the strong to the degree of necessity in 
shielding the weak, but, as Blackstone says, it can go 
“no farther.” 

That was the only definite statement that any jurist 
made in all these cases respecting the ‘unalienable 
Rights” described in the Declaration of Independence as 
coming from the Creator and for the securing (not 
destroying) of which “Governments are instituted among 
Men.” From this point on the Bill of Rights, which 
Jefferson said should stand “against any government on 
Earth,” and the other provisions of the Constitution for 
the protection of Liberty and Property, are no more than 
cobwebs in the way of this onset of forbidding. 

A Bill of Rights in English and American thought has 
always connoted individual privileges superior to Sov- 
erelgnty of whatever sort: superior to monarch, superior 
to legislature, superior to majority. The English Bill 
of Rights of 1689 contained nothing new: William and 
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Mary merely agreed not to interfere as sovereigns with 
the immemorial rights and liberties of the Englishman, 
which he never got from Government and which he in- 
sisted no Government could take away or in any wise 
reduce. That is true of the American Declaration of 
Rights of 1765, which set out “the grievances under which 
they labor by reason of the several late acts of Parlia- 
ment,” showing the belief then that a Parliament which 
has been described down to recent times by English 
writers as ‘omnipotent’ was nevertheless powerless 
against what was called “the undoubted right of Eng- 
lishmen.” And the American Declaration of Rights of 
1774, like the first one, challenged both King and Parlia- 
ment in their disregard of “the rights, liberties and im- 
munities of free and natural-born subjects within the 
realm of England,” of which the colonists claimed to be 
possessed. And the Bill of Rights in the Constitution 
of the United States (the first ten amendments) which 
was demanded by many of the ratifying conventions, 
was intended to protect. the Man “against any Govern- 
ment on earth,’ as Jefferson wrote—against the State 
legislature pursuing a “policy,” against the Congress in 
state of siege by lobbies, against the majority when 
exhibiting what Cicero well described as “the violence 
of a headless people.” Liberty in the Fifth Amendment 
and the Fourteenth is indestructible. 

Preceding this major case was the Prohibitory Amend- 
ment case (24 Kans. 499), decided by the Supreme Court 
of Kansas in 1881, in which the contention was made 
that as the constitutional amendment of Kansas had been 
borrowed from New York, it brought along with it, under 
a familiar and long observed rule of construction, a New 
York decision (Wynehamer v. People, 18 N. Y., 387), 
holding that previously acquired property cannot be 
thus taken, else no private right would be entirely safe 
and the legislative discretion could be absolute. 


DOSING LIBERTY JU DITCPADIAY «109 


But the Supreme Court of Kansas brushed that away 
without analysis: 


A full answer to this argument is the unanimous decision of 
the Supreme Court of the United States, the final arbiter in 
all questions of alleged infractions of the Federal Constitution, 
in the case of Beer Company v. Massachusetts, 97 U. S., 25, 
a decision since the adoption of the Fourteenth Amendment, 
and re-affirming the decision of Bartemeyer v. Iowa, 18 Wall., 
129, in which the Court decides that a law prohibiting the 
manufacture and sale of intoxicating liquors for use as a bev- 
erage is not repugnant to any clause of the United States Con- 
stitution. 


Neither of those decisions is in the remotest degree an 
authority for that statement. That is, for a statement 
so unqualified as to mean, as the quoted language does, 
and has been followed as meaning, that an absolute pro- 
hibitory law of a State, written for the help of the weak 
and the general good of society, may take away the 
rights of those whose conduct is harmful to no one. 

By way of preface to an examination of the decisions 
of the Supreme Court of the United States relied upon 
as authority by the Supreme Court of Kansas, it should 
be mentioned that no rule has been more often repeated 
(German Alliance, etc., v. Home, etc., 226 U. S., 220) 
than that a statement in an opinion by a court must be 
limited to the facts and issues involved in the particular 
record under investigation. Any comment outside of 
this cannot be used as authority by either court or coun- 
sel in another case. The Supreme Court has frequently 
warned that “the opinion of a court must always be 
read in connection with the facts upon which it 1s 
based”; that the opinion in a particular case, founded on 
special circumstances, is not applicable in circumstances 
entirely different; and that ‘these expressions are to be 
understood in their application to the facts of the cases 
decided.” 
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In the Bartemeyer case (1873), to take the earlier in 
date first, the defendant claimed, and claimed only, that 
he owned the liquor before the enactment of the law of 
Iowa of 1860. He made no other defense. The holding 
was that the law of 1860 was a revision of that of 1851, 
so that his ownership did not antedate the regulation. 
To place beyond doubt just what was the defense of 
the accused, Bartemeyer’s plea is given in full: 


And now comes the defendant, F. Bartemeyer, and for plea 
to the information in this cause says: He admits that at the 
time and place mentioned in said information he did sell and 
deliver to one Timothy Hickey one glass of intoxicating liquor 
called whisky, and did then and there receive pay in lawful 
money from said Hickey for the same. But defendant alleges 
that he committed no crime known to the law by the selling 
of the intoxicating liquor hereinbefore described to said 
Hickey, for the reason that he, the defendant, was the lawful 
owner, holder, and possessor, in the State of Iowa, of said 
property, to wit, said one glass of intoxicating liquor, sold as 
aforesaid to said Hickey, prior to the day on which the law 
was passed under which these proceedings are instituted and 
prosecuted, known as the act for the suppression of intemper- 
ance, and being chapter sixty-four of the revision of 1860; and 
that, prior to the passage of said act for the suppression of 
intemperance, he was a citizen of the United States and of the 
State of Iowa. | 


That does not raise the question of the power of the 
State to prohibit the sale of liquor to one competent to 
use it as a beverage. The contention was that as de- 
fendant owned the liquor before the law was passed, his 
property rights were fixed by the law then in force and 
could not be taken away by a later law. No evidence, 
oral or documentary, was introduced. The case was 
tried on the plea by stipulation without a jury. The trial 
court found him guilty and imposed a fine of $20. In sus- 
_ taming the judgment the Supreme Court of Iowa said 
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that, so far as the transcript disclosed, there might have 
been evidence that he did not own and possess the liquor 
as he pleaded. He did not prove when he got the liquor 
—he did not make his case. 

In the Supreme Court of the United States the case 
was submitted on printed argument, taking, the Court 
said, “a very wide range,” and consisting largely “of the 
arguments familiar to all, against the right of the States 
to regulate traffic in intoxicating liquors.” ‘Then it added 
_ that so far as the “wide range” of “argument deals with 
the mere question of regulating thas traffic, or even its 
total prohibition, as it may have been affected by any- 
thing in the Federal Constitution prior to the recent 
[Civil War] amendments of that instrument, we do not 
propose to enter into a discussion.” The Supreme Court 
went on: 


Up to that time [the Fourteenth Amendment] it had been 
considered as falling within the police regulations of the 
States, left to their judgment, and subject to no other limita- 
tions than such as were imposed by the State constitution, or 
by the general principles supposed to limit all legislative 
power. 


There, in the words italicized, is an explicit recogni- 
tion that before the Fourteenth Amendment forbade the 
States to “deprive any person of life, Liberty, or pro- 
perty, without due process of law,” they were restrained 
by “the general principles’ which throughout the Eng- 
lish-speaking world “limit all legislative power.” It was 
a. violation of those principles, as has elsewhere been 
shown, that drove the Pilgrims and others to the New 
World to establish the principles here in more definite 
(because written) form. On the only question raised 
by the plea of the accused the Supreme Court said: 


But if it were true, and it was fairly presented to us, that the 
defendant was the owner of the glass of intoxicating liquor 
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which he sold to Hickey, at the time that the State of lowa 
first imposed an absolute prohibition on the sale of such 
liquors, then we concede that two very grave questions would 
arise, namely: 1. Whether this would be a statute depriving 
him of his property without due process of law; and secondly, 
whether if it were so, it would be so far a violation of the 
Fourteenth Amendment in that regard as would call for 
judicial action by this court? 

Both of these questions, whenever they may be presented 
to us, are of an importance to require the most careful and 
serious consideration. They are not to be lightly treated, 
nor are we authorized to make any advances to meet them 
until we are required to do so by the duties of our position. 


That distinetly states that the right claimed by Mugler 
under the Fourteenth Amendment was not involved in 
the case. 7 

By “fairly presented” the court referred to the reasons 
of record for its belief that 1t had been imposed upon by 
a moot case in which the real facts were not revealed. 
The following quotation from the Supreme Court’s 
opinion makes it clear that Bartemeyer failed on the 
record to get the constitutional question in his plea be- 
fore the court—that is, that nothing was decided: 


The defendant, from his first appearance before the justice 

of the peace to his final argument in the Supreme Court, as- 
serted in the record in various forms that the statute under 
which he was prosecuted was a violation of the Constitution 
of the United States. The act of the prosecuting attorney, 
under these circumstances, in going to trial without any repli- 
cation or denial of the plea, which was intended manifestly to 
raise that question, but which carried on its face the strongest 
probability of its falsehood, satisfies us that a moot case was 
deliberately made up to raise the particular point when the 
real facts of the case would not have done so. As the Supreme 
Court of Iowa did not consider this question as raised by the 
record, and passed no opinion on it, we do not feel at liberty 
under all the circumstances, to pass on if on this record. 
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It is true that the court said that the weight of author- 
ity was that a State could even go to the extent of “pro- 
hibiting the traffic in intoxicating drinks.” First, that 
question was not raised on the record. Second, prohibit- 
ing traffic meant in those days stopping the old trade 
in the saloon and elsewhere, and not prohibiting a com- 
petent man from even possessing liquor. | 

So the Bartemeyer case, in which no absolute prohibi- 
tory law was attacked as such, decided no constitutional 
question. It is not authority for the proposition that, in 
regulating the manufacture and sale of liquors for the 
protection of drinkers to excess and society, a State may 
assail the strong and competent and make them subjects 
of absolute prohibition. 

The second holding of the Supreme Court of the United 
States relied upon by the Supreme Court of Kansas in 
deciding the Prohibitory Amendment case was Beer Com- 
pany v. Massachusetts, 97 U.8., 25 (83), in which the 
highest court rested its conclusion directly on its Barte- 
meyer decision just before reviewed, the tenor of which 
it erroneously stated, as follows: 


Since we have already held in the case of Bartemeyer v. 
Iowa that as a measure of police regulation, looking to the 
preservation of public morals, a State law prohibiting the 
manufacture and sale of intoxicating liquors is not repugnant 
to any clause of the Constitution of the United States, we see 
nothing in the present case that can afford any sufficient 
ground for disturbing the decision of the Supreme Court of 
Massachusetts. 


It has just been made clear that Bartemeyer did not 
raise in his plea a question of prohibition. The question 
which he tried to raise was lost on the way and not passed 
on by the Supreme Court. 

To be sure, Bartemeyer was fined under a prohibitory 
law. But the validity of that law was not raised by him 
in his plea; he contended only for his rights respecting 
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property which he pleaded (and which was not denied 
by answer or replication) that he had acquired before 
the law was passed. His plea admitted the validity of 
the law so far as his right to sell subsequently acquired 
liquor was concerned. But even had he assailed the 
constitutionality of the law as against general selling, a 
decision upholding that properly exerted power of the 
State would not determine the right of the competent 
man to supply his requirements by some kind of specval 
purchase. 

That is the constitutional question of first magnitude 
in these cases and it never has received any adequate 
discussion. Indeed, ‘‘this freedom” has languished out 
of existence through the implications of the decisions 
that the will of a State, and not the Constitution of the 
Nation, is “the supreme Law of the Land.” 

In Beer Company v. Massachusetts, the second of the 
two cases relied upon by the Supreme Court of Kansas, 
from which a quotation has just been made upholding 
the decision of the Supreme Judicial Court of Massa- 
chusetts, the contest was over a charter contract to sell 
liquor. Could the State, in view of Article I, section 10 
of the Constitution, impair the obligation of its contract 
with a company which it had chartered to deal in liquors 
by subsequently enacting a law prohibiting the sale of 
malt beverages? The answer was that the State had 
reserved in the charter the power to change it. As its 
creature the corporation had accepted such restraint 
when the State should choose to apply it. Nothing else 
could have been decided. Yet the Supreme Court went 
on to quote what it had said in the Bartemeyer case about 
the power of the State to.prohibit the manufacture and 
sale of intoxicating liquors. 

But even had the question been directly raised of the 
power of the State to close the saloon and prohibit the 
general manufacture and general sale of liquors, that 
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would have left for disposition sometime or somewhere 
the right (or lack of it) of the man who needs no help 
from the State and whose conduct is above question to 
procure by special manufacture and special sale what he 
is competent to use as a beverage without detriment to 
society. Judicial discussions running through forty-seven 
years have ignored that, until by such neglect the Man 
has in practice lost his Liberty. 


VII 
Obiter Dictum Followed 


Returning to what has been designated here as the 
major case, State v. Mugler (29 Kans., 252), so denomi- 
nated because it went to the Supreme Court of the United 
States, while the earlier one, Prohibitory Amendment 
Cases (24 Kans., 499) did not, and also because it, as 
affirmed, has been the stock citation, the “golden mile- 
stone” from which all subsequent encroachments of 
legislatures on the Liberty and the property of the Man 
have been surveyed, it has been already signified that its 
lack of reasoning received the imprimatur of the Supreme 
Court of the Nation. When Mugler lost his brewing 
business in Kansas, and most of the value of his property 
too, he carried his case to Washington. In the Supreme 
Court of the United States counsel for Mugler made 
the point, along with many others, that he had been 
deprived of his liberty beyond necessity, and that his 
property had been destroyed for other than necessary 
police purposes. While he had no inherent right to 
make beer for general sales, was it necessary to prevent 
him from making it for such persons as were not subjects 
of the police power? This question constantly recurs, 
which Justice Brewer raised at the beginning, can Gov- 
ernment interfere with the eating or drinking of a man 
when he does no harm to himself, his family, or society? 
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If yes, then it is hard to imagine to what lengths of 
interference the precedent may be carried by Govern- 
ment. 

In December, 1887, as already shown, the Supreme 
Court of the United States affirmed the decision of the 
Supreme Court of Kansas in a manner fully as oracular 
as that of the court below. The decision begins by stat- 
ing the question whether Kansas had abridged the privi- 
leges or immunities of citizens of the United States, or 
deprived them of property, in contravention of the Four- 
teenth Amendment to the Constitution. Then it quotes 
some obiter dictum from an opinion written by Chief 
Justice Taney (License Cases, 5 How. 504, 577) twenty- 
one years before the Fourteenth Amendment was adopted 
to put restraint upon the Government of the States. Of 
course, in Taney’s time the only commonly considered 
limitations upon action by a State were contained in 
Article I, section 10, of the Constitution, and had to do 
with treaties, coinage, attainder, bills of credit, and some 
other matters. But even in Taney’s day, before the 
Fourteenth Amendment with its numerous additional re- 
strictions upon the States, there existed, as the Supreme 
Court mentioned in the Bartemeyer case, before quoted, 
“the general principles supposed to limit all legislative 
power.” ‘That is, as earlier pointed out, there has always 
existed in English and American law some shore on 
which the encroaching waves of Government must break. 
In Magna Charta (1215), in the Petition of Right 
(1628), in the Habeas Corpus Act (1679), in the Bill 
of Rights (1689), as well as in the American Declara- 
tions of Rights of 1765 and 1774, in the Virginia Bill of 
Rights (1776), and in the Declaration of Independence, 
there had been insistently proclaimed “the undoubted 
rights of Englishmen” which all governments must let 
alone. These rights, “the general principles supposed 
to limit all legislative power,’ existed before the Consti- 
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tution was dreamed of, and they have continued since the 
Constitution was adopted. We do not get our rights 
from constitutions. Before constitutions, rights were. 
And due process of law requires, as elsewhere shown, 
that the man be not denied (1) the rights safeguarded 
by constitutional provisions, and (2) those “existing in 
the common and statute law of England before the emi- 
gration of our ancestors.” 

Returning to Taney’s decision in 1847 in the License 
Cases, the first authority cited in the Mugler case by 
the Supreme Court of the United States to justify its 
sustaining the holding of the Supreme Court of Kansas: 
that decision had to do with the power of Massachusetts, 
Rhode Island, and New Hampshire to issue licenses and 
to regulate (not stop) sales of imported liquors in dis- 
regard of the Commerce Clause of the Constitution, 
which gives all power in the regulation of commerce to 
Congress, and in disregard also of the Impost or Revenue 
Clause. The official title of the case shows that license, 
not prohibition, was before the court. 

The act of Massachusetts (1837) was for the “regu- 
lation of licensed houses” (hotels and other public 
places), and it forbade sales in less quantity than twenty- 
eight gallons, this being to prevent drinking on the 
premises. The defendant was indicted, not because the 
law forbade him to sell (which it did not), but for sell- 
ing ‘“‘without license.’ His case was taken to the 
Supreme Court of the United States by Daniel Webster 
and Rufus Choate. Their main contention was that as 
the liquor was imported by the defendant under the 
Commerce Clause, he really got from the Nation the 
right to sell it without interference by the State. They 
argued also that as the granting of a license was in the 
discretion of the county commissioner, and as no license 
had been issued in defendant’s county for six years, all 
sales might be prohibited. It was further contended by 


118° “LOSING LIBERTY) JUDICt hs 


them that the State interfered with the operation of the 
Commerce Clause of the Constitution and also with that 
of the Excise Clause. There was no question, as there 
was in Kansas, of the absolute prohibition of the manu- 
facture and sale. Sales were allowed. 

The case carried up from Rhode Island also involved 
imported liquor. Defendant, as in the Massachusetts 
case, was indicted, not for selling, but for selling with- 
out a license. He contended that the State could not 
(1) impede imports or (2) interfere with trade under 
the Commerce Clause. The attorney-general of the 
State said that these were the only questions. Absolute 
prohibition, as before said, was not involved, as it was 
in the Kansas case. 

The case from New Hampshire was precisely like the 
other two except that the importation was from Massa- 
chusetts instead of from a foreign country. Defendant, 
who had been indicted for selling without a license, con- 
tended that the law was void for conflict with the Com- 
merce Clause of the Constitution, and also that it con- 
travened the Taxing Clause. There was no showing that 
a license had been denied him, or that all other towns 
than his had not licenses. There was no question of 
the power of the State, as there was in Kansas, to pro- 
hibit absolutely the manufacture and sale of liquor, with- 
out regard to anybody’s Liberty. 

The three cases were heard and decided together. Chief 
Justice Taney wrote the leading opinion covering all 
the cases, Justice Nelson concurring. Justice McLean 
wrote a separate opinion in the case from Massachusetts. 
In the case from New Hampshire a separate opinion was 
written by Justice Catron, with Justice Nelson concur- 
ring. Separate opinions were written by Justices Daniel, 
Woodbury and Grier. All the opinions supported the 
legislation regulating (not prohibiting) the sale of liquors 
and requiring sellers to procure licenses. The New 
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Hampshire case, involving shipments from one State to 
another, was overruled in 1890 in the Original Package 
case (Leisy v. Hardin, 135 U. 8., 100), which held that 
while a shipment in interstate commerce was in the 
original container the regulations or prohibitions of the 
State could not affect it. 

To reénforce the preceding analysis of the record 
brought up to the Supreme Court on behalf of the in- 
dicted men, which makes plain that the question of abso- 
lute prohibition could not have been involved, and was 
not, therefore, decided, the opinions of the Justices will 
be used. Said Justice Woodbury (p. 618), referring to 
the three State laws: 


In the next place, in point of fact, neither of the laws goes 
so far as to prohibit in terms the sales, any more than the 
imports, of spirits. 


Justice Daniel said of the laws: 


They do not prohibit sales, either by wholesale or retail; 
they assert only the power of regulating the matter. 


Justice Catron said in the case from New Hampshire 
that the single point was whether the State had power 
to regulate its own mode of commerce among the States 
“during the time Congress lies dormant.” Congress lay 
dormant under the Commerce Clause of the Constitution 
until the Act to Regulate Commerce was passed in 1887. 
In the Massachusetts case Justice Catron volunteered 
the remark that regulation might “go to the length of 
prohibiting.” But that was beyond the record, which 
involved the alleged interference by the State with 1m- 
portations in pursuance of the laws of the Nation. 

In the case from Massachusetts it was pointed out 
by Justice McLean (p. 586) that the record had no show- 
ing that the defendant had ever applied for a license 
or that Massachusetts had denied one. ‘Therefore, the 
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question of absolute prohibition, the one in Kansas, could 
not arise. The argument had been made that Massa- 
chusetts might push its discretion in issuing licenses to 
the point of prohibition, to which Justice McLean 
answered: 

If, in the exercise of their discretion, the commissioners 


have refused all licenses, that is a matter of fact which must 
be established. 


It was not established—nor even claimed. 
To the argument in the case from Rhode Island that a 
license could be denied Justice McLean said: 


This produces no restriction on the sale of spirits in any 
quantity exceeding ten gallons. 


So that was not absolute prohibition. 

In the opinion by Chief Justice Taney covering the 
three cases he stated the question for decision to be 
whether the laws operated as a “regulation of foreign 
commerce or of the internal traffic of the State.” And 
that was the only question that could have been decided 
on the record before the court. He found that as to both 
the importations the shipments had passed beyond the 
line of commerce and become a part of the general mass 
of commodities in the State when the laws took hold of 
them, while as to the interstate shipment from Boston — 
to Dover, New Hampshire, there was no congressional 
legislation with which the State could interfere. This 
decision in the New Hampshire case was, as before men- 
tioned, overruled in the Original Package case forty-five 
years later. 

The following quotation from Taney’s opinion (p. 
573) shows that the cases presented no question whether 
the State has power to prohibit, as well as regulate, the 
manufacture and sale of liquors, for which reason that 
question could not have been decided. It illustrates also 
how a great judge will sometimes make comments which 
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are entirely unrelated to the record on which the parties 
tried the case, which remarks receive, therefore, that 
brand of general worthlessness for the purpose of prece- 
dent known as obiter dicta: 


But I do not understand the law of Massachusetts or Rhode 
Island as interfering with the trade in ardent spirits while the 
article remains a part of foreign commerce, and is in the hands 
of the importer for sale, in the cask or vessel in which the 
laws of Congress authorize it to be imported. These State 
laws act altogether upon the retail or domestic traffic within 
their respective borders. They act upon the article after it 
has passed the line of foreign commerce, and become a part 
of the general mass of property in the State. These laws may, 
indeed, discourage imports, and diminish the price which 
ardent spirits would otherwise bring. But although a State 
is bound to receive and to permit the sale by the importer of 
any article of merchandise which Congress authorizes to be 
imported, it is not bound to furnish a market for it, nor to 
abstain from the passage of any law which it may deem nec- 
essary or advisable to guard the health or morals of its citi- 
zens, although such law may discourage importation, or 
diminish the profits of the importer, or lessen the revenue of 
the general government. And if any State deems the retail 
and internal traffic in ardent spirits injurious to its citizens, 
and calculated to produce idleness, vice, or debauchery, I see 
nothing in the Constitution of the United States to prevent it 
from regulating and restraining the traffic, or from prohibiting 
it altogether, if it thinks proper. Of the wisdom of this 
policy, it is not my province or my purpose to speak. Upon 
that subject, each State must decide for itself. I speak only 
of the restrictions which the Constitution and laws of the 
United States have imposed upon the States. And as these 
laws of Massachusetts and Rhode Island are not repugnant 
to the Constitution of the United States, and do not come in 
conflict with any law of Congress passed in pursuance of its 
authority to regulate commerce with foreign nations and 
among the several States, there is no ground upon which this 
court can declare them to be void. 
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The obiter dictum in the foregoing is the statement 
that he saw nothing in the Constitution to prevent a 
state, if it should think it necessary, “from prohibiting it 
altogether.” None of the three States concerned in the 
case had tried to prohibit altogether the traffic. The law 
of each was regulatory only. | 

Moreover, “restraining the traffic or from prohibiting 
it altogether” meant, in those days, prohibiting the trade 
in saloons and other public houses as then carried on. 
The question of absolute prohibition in disregard of the 
right of a sober man to procure liquors for beverages, 
was not in the record, and could not, of course, have been 
in Taney’s mind. The decision is, consequently, entirely 
out of point on that proposition. 

Each defendant was indicted for not complying with 
the regulation requiring him to procure a license to sell 
before he made the sales. The attorneys for the defend- 
ants contended, not that the laws prohibited sales 
(which they did not), but that they conflicted with the 
Commerce Clause of the Constitution and with the laws 
of Congress drawing from imports revenues for the 
Nation. 

What the Chief Justice meant by the dictum was that 
none of the restrictions on the States in the Constitu- 
tion at that time (1847) seemed to prevent the enact- 
ment of a prohibitory law. Even so, there had always 
existed, apart from both State and National Constitu- 
tions, “the undoubted right of Englishmen” to Liberty, 
as heretofore shown by Blackstone, and that Liberty 
came to America; and a prohibitory law even in that 
day disregarding persons not in fact needing police-power 
inhibitions would have been a violation of it. But the 
Civil War amendments put specific limitations on the 
States with respect to denying Liberty. By the Four- 
teenth Amendment the State is forbidden to “deprive 
-any person of Life, Liberty, or Property, without due 
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process of law.” Long before that language was written 
in the Fourteenth Amendment against the State, the 
same words, contained in the Fifth Amendment against 
the Nation, were explained (1855) as follows by the 
Supreme Court (Murray’s Lessee v. Hoboken, 18 How. 
BIZ, 2/7): 

The Constitution contains no description of those processes 
which it was intended to allow or forbid. It does not even 
declare what principles are to be applied to ascertain whether 
it be due process. It is manifest that it was not left to the 
legislative power to enact any process which might be devised. 
The article is a restraint on the legislative as well as on the 
executive and judicial powers of the government, and cannot 
be so construed as to leave Congress free to make any process 
“due process of law” by its mere will. To what principles, 
then, are we to resort to ascertain whether this process, enacted 
by Congress, is due process? ‘To this the answer must be two- 
fold. We must examine the Constitution itself to see whether 
this process be in conflict with any of its provisions. If not 
found to be so, we must look to those settled usages and modes 
of proceeding existing in the common and statute law of Eng- 
land before the emigration of our ancestors, and which are 
shown not to have been unsuited to their civil and political 
condition by having been acted on by them after the settle- 
ment of this country. 


That is, Americans have rights and liberties not men- 
tioned in constitutions and existing before constitutions 
were written. As elsewhere remarked, rights are not 
given by constitutions. 

Nor can a State by a mere legislative pronouncement 
or fiat that, to protect weak men and their families 
against the evils proceeding from the excessive use of 
liquors, it is necessary to deprive strong men of their 
inherent Liberty to take care of themselves thereby make 
due process of law of its action. What is due process is 
for the Judicial Department to determine and not the 
Legislative; and in the Mugler case the Judicial De- 
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partment should have held that the Constitution and 
the law of Kansas, so far as they grouped temperate 
and capable men with drinkers to excess and made 
no provision for the respecting of their rights, denied 
due process as to Liberty. 

Taney’s observation that a State Nee the power of 

‘reculating and restraining the traffic” is conceded. It 
always has been conceded. The question under con- 
sideration here is of the power to stop it absolutely as 
to capable and temperate men. 

Can the State, by either constitutional provision or 
act of the legislature, stop the manufacture for and the 
sale to the man who is competent to use in moderation, 
and therefore without detriment to society, what have 
been recognized in all times and countries as articles 
of beverage? In all the judicial discussion that has been 
recorded during the forty-three years between the deci- 
sion of the Supreme Court of Kansas in the Mugler case 
and the decision of the Supreme Court of the United 
States for the regulating of physicians nothing has been 
said on the historic and constitutional rights of the Man. 

Prohibition, which had for its original and proper pur- 
pose the abolition of that man-trap, woman-trap, child- 
trap, rendezvous of criminals, and source of vice and 
corrupt politics known as the saloon, has developed under 
ill-considered judicial decisions until the competent and 
unoffending man is now hunted in his home. 

History furnishes no better example of the tendency 
of Government, when vigilance is relaxed, to become 
master of the Man. What the State legislatures and the 
National Congress have accomplished together gives 
present-day meaning to the warning of the great Madi- 
son nearly a century and a half ago, that against the 
“enterprising ambition” of the Legislative Department 
of Government “the people ought to indulge all their 
Jealousy and exhaust all their precautions.” 
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But even worse than the existing smothering of the 
Liberty of the Man is the possibility of its use in coming 
time as a precedent. When a case involving disregard 
of laws requiring the securing of licenses for the sale of 
liquor could be used by the Supreme Court of the United 
States as a precedent for holding that the manufacture 
and sale may be prohibited for the welfare of the weak 
against the Liberty of the strong, and when the previous 
existence of unchallenged local option laws (which were 
probably not very inconvenient) could be taken by the 
Supreme Court of Kansas as a ground for declaring that 
an absolute prohibitory law was therefore not violative 
of constitutional Liberty, can even imagination foresee 
what may be brought about by the use as precedents of 
the decisions which came to culmination in the holding 
that to make a sober and competent man a criminal for 
possessing liquor for his own use is not an act of Gov- 
ernment in derogation of the Liberty for which the Revo- 
lutionary War was fought? 

The making of this condition was aided by its being 
“in a good cause.” An admission of this by the Supreme 
Court will be considered later. But before the Birth 
of Christ warning was given by “the great Julius” 
respecting precedents, particularly in such a cause. On 
the proposed punishment of Cataline’s associates in a 
way of doubtful legality Cesar said: 


But take care, Conscript Fathers, how your present decrees 
may affect posterity. All bad precedents spring from good 
beginnings, but when the administration is in the hands of 
wicked or ignorant men these precedents, at first just, are 
transferred from proper and deserving objects to such as are 
not so. 


Two other of its decisions were relied upon by the 
Supreme Court of the United States in the Mugler 
case to uphold the Supreme Court of Kansas, namely, the 
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Bartemeyer case and the Beer Company case, both of 
which have already been analyzed and neither of which 
contained anything on the power of a State to interfere 
with the Liberty of the competent and sober man. 

From the time (1887) over forty years ago that the 
Supreme Court of the United States upheld the Supreme 
Court of Kansas in the Mugler case by relying upon 
Chief Justice Taney’s dictum in the License Cases of 
1847 from Massachusetts, New Hampshire and Rhode 
Island, and upon the wholly unlike cases of Bartemeyer 
v. Iowa and Beer Company v. Massachusetts, our court 
of last resort has steadily receded from what it said in 
the Bartemeyer case, that there are “general principles 
supposed to limit all legislative power.” 

When by Congressional “legislative power’ a man 
becomes a criminal for possessing liquor which the law of 
the State permits him to possess, and when by the com- 
bined “legislative power” of the State and Nation (ex- 
erted even before the Eighteenth Amendment gave them 
“eoncurrent power’) he is a criminal for carrying it in 
his valise for his own use, what is left to him of that 
Liberty in the Fifth Amendment and the Fourteenth 
Amendment which the Supreme Court said is protected 
by those “general principles supposed to limit all legisla- 
tive power’? The only conceivable remnant of his 
Liberty is that the Judicial Department will protect him 
from the use of the stomach pump in case Congress or 
the legislature of some State, or both of them, should, in 
furtherance of what the Supreme Court called “the peace 
and security of society” and the “protecting of the com- 
munity,’ determine that whenever a man succeeds in 
besting vigilance and taking a drink it must be forcibly 
withdrawn from him. That contingency will arise, for 
the spirit in control now is like that of the Puritan 
described by Macaulay, which opposed bear-baiting, not 
_ because it was cruelty to the bear, but because it gave 
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pleasure to the spectators. Enforcement now seems 
directed more to keeping liquor away from those who 
may be capable of using it than from the poor and un- 
fortunate in whose behalf the abolition of the open saloon 
and all its allurements and temptations was originally 
begun. 

The last of the “general principles’ disappeared with 
the decision of the Supreme Court in 1917 holding (Crane 
v. Campbell, 245 U. S., 304) that a man is a criminal 
who even possesses liquor for beverage purposes. This 
case upheld the law of Idaho of 1915 authorizing prohi- 
bition districts. Referring to the Mugler, the Bartemeyer 
and the other cases hereinbefore analyzed, the Supreme 
Court said that “it is now regarded as settled” that a 
State may absolutely prohibit the manufacture and sale 
of liquor for beverages, from which premise, unsupported 
by any reasoned decision, it proceeded to a conclusion 
which wiped out the last vestige of the Liberty which 
the Fourteenth Amendment was written to protect 
against intrusion by the State. It said: 

We are unable to say that the challenged inhibition of their 
possession was arbitrary and unreasonable, or without proper 
relation to the legitimate legislative purpose. 


The legitimacy or constitutionality of the legislative 
purpose is thus, as usual, assumed, instead of being 
judicially determined. From the first Mugler case down, 
no legal or constitutional question affecting the compe- 
tent and sober man has been determined by the use of 
reason. Invariably the power of the Legislative Depart- 
ment has been assumed. 


VIII 
“Policy” Never Unconstitutional 


The Supreme Court has not only assumed that the 
State may work its will with the Liberty of the Man, the 
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Fourteenth Amendment to the contrary notwithstanding, 
but it has also upheld actions by Congress in usurpa- 
tion of police power which the Constitution does not 
confer on that body. It has sustained acts of Congress 
destructive of the Liberty which the Fifth Amendment 
was placed in the Bill of Rights to protect against the 
Nation. State legislatures and the National Legislature 
have codperated to trample down the Liberty in the Fifth 
Amendment and the Liberty in the Fourteenth; and all 
this legislation has been upheld as a “policy” with which 
the Judicial Department cannot interfere. Some of this 
legislation and the decisions supporting it will now be 
examined. 

The Wilson law (1890) was enacted by Congress four 
months after the decision of the Supreme Court in the 
Original Package Case (Leisy v. Hardin, 135 U. &., 
100), holding that the law of Iowa prohibiting the sale of 
liquor except for pharmaceutical, medical, chemical, and 
sacramental purposes could not operate on a shipment in 
interstate commerce delivered to the consignee in the 
original package, as that would be a control by the State 
of interstate commerce, which the Constitution puts, by 
the Commerce Clause, in the control of the Nation. But 
upon delivery to the consignee the shipment would be- 
come a part of the merchandise in the State and there- 
after be subject to local laws. This decision, which, as 
previously mentioned, overruled the decision of Chief 
Justice Taney in the Prohibition Cases with respect to 
an interstate shipment from Boston to New Hampshire, 
was “recalled” by the Wilson law, which forbade the sale 
in a State in the original package where existing laws 
prohibited or future laws. would prohibit the sale. It 
declared that liquors “shall, upon arrival, . . . be sub- 
ject to the operation and effect of the laws of such State 

. as though” produced in the State, and that they 
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should not be exempt from the operation of local laws 
because in the original package. 

In May, 1891, this act of Congress was upheld (In re 
Rahrer, 140 U. S., 545), the Supreme Court saying that 
State jurisdiction attached to the commodity when it 
entered the State, not by virtue of the law of Congress, 
but because the law of Congress placed the property 
“where jurisdiction could attach.” That is, the law of 
Congress could not effectuate local law—could not oper- 
ate as a police law, for Congress had no police power. 
But by placing the interstate shipment “where juris- 
diction could attach” (whatever that means) Congress 
accomplished indirectly what it lacked the police power 
to do directly, namely, it made a law of its own operative 
in Kansas in support of a police law of that State. 

Could Congress constitutionally engage in such police 
regulation in the State? No. If it could, why was the 
Eighteenth Amendment necessary thirty years later giv- 
ing it police power? Could Congress under the Com- 
merce Clause, which empowers it to regulate commerce 
only—to regulate it as commerce, not as beverages, food, 
or other like material—change the interstate character 
of one class of shipments so that they would not be inter- 
state shipments upon crossing a State line, even though 
they might have long distances to travel in completion of 
the interstate Journey on which they had been consigned? 
Does Congress draw power from the Commerce Clause 
of the Constitution to declare a fact to be otherwise than 
it is? By the Commerce Clause it is empowered “‘to 
regulate commerce with foreign Nations, and among the 
several States, and with the Indian tribes.” That relates 
to commerce in the commercial sense, so to put it, in 
the transportation sense, and not in the police-power 
sense, which connotes the health, safety, morals and 
general well-being of the people, matters in the police 
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field of the State. It got no power in the Commerce 
Clause over such matters, and it cannot constitutionally 
touch them directly or indirectly. 

How alien was the Wilson law to any power granted 
to Congress by the Commerce Clause may be illustrated 
by a few passages from Fiske’s “Critical Period of Ameri- 
can History,” in which he portrays the commercial rivalry 
of the States which broke down our first constitutional 
Government and which made necessary the Commerce 
Clause in the Constitution of the new Republic (pp. 
144-147): 


Amid such mutual jealousies and misgivings, during the 
year 1785 acts were passed by ten states granting to Congress 
the power of regulating commerce for ten years. The three 
states which refrained from acting were Georgia, South Caro- 
lina and Delaware. The acts of the other ten, as might have 
been expected, were a jumble of incongruities. . . . Mean- 
while the different states, with their different tonnage acts, 
began to make commercial war upon one another. No sooner 
had the three other New England states virtually closed their 
ports to British shipping than Connecticut threw hers wide 
open, an act which she followed up by laying duties upon 1m- 
ports from Massachusetts. Pennsylvania discriminated 
against Delaware, and New Jersey, pillaged at once by both 
her greater neighbors, was compared to a cask tapped at both 
ends. The conduct of New York was especially selfish and. 
blameworthy. . . . Of all the thirteen states none behaved 
worse except Rhode Island. A single instance, which occurred 
early in 1787, may serve as an illustration. The City of New 
York, with its population of 30,000 souls, had long been sup- 
plied with firewood from Connecticut, and with butter and 
cheese, chickens and garden vegetables, from the thrifty 
farms of New Jersey. This trade, it was observed, carried 
thousands of dollars out of the city and into the pockets of 
detested Yankees and despised Jerseymen. It was ruinous to 
domestic industry, said the men of New York. It must be 
stopped by those effective remedies of the Sangrado school 
of economic doctors, a navigation act and a protective tariff. 
Acts were accordingly passed obliging every Yankee sloop 
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which came down through Hell Gate, and every Jersey mar- 
ket boat which rowed across from Paulus Hook to Cortlandt 
street, to pay entrance fees and obtain clearances at the cus- 
tom house, just as was done by ships from London or Ham- 
burg; and not a cartload of Connecticut firewood could be 
delivered at the backdoor of a country house in Beekman 
street until it should have paid a heavy duty. Great and just 
was the wrath of the farmers and lumbermen. The New 
Jersey legislature made up its mind to retaliate. The city of 
New York had lately bought a small patch of ground on 
Sandy Hook and had built a lighthouse there. The light- 
house was the one weak spot in the heel of Achilles where a 
hostile arrow could strike, and New Jersey gave vent to her 
indignation by laying a tax of $1800 a year on it. Connecti- 
cut was equally prompt. At a great meeting of business men 
held at New London it was unanimously agreed to suspend 
all commercial intercourse with New York. Every merchant 
signed an agreement, under a penalty of $250 for the first 
offense, not to send any goods whatever into the hated state 
for a period of twelve months. By such retaliatory measures 
it was hoped that New York might be compelled to rescind 
her odious enactment. 


And so the story runs on and on. 

Chief Justice Marshall, who had served in the Revolu- 
tionary army and whose advocacy of the Constitution in 
the ratifying convention of Virginia had done much to 
bring about its adoption against the opposition of Patrick 
Henry and other men of ability, should have known what 
the Commerce Clause was intended to accomplish. In 
his opinion in 1827 in Brown v. Maryland (12 Wheaton, 
419, 446) he employed this language: 


The oppressed and degraded state of commerce, previous to 
the adoption of the Constitution, can scarcely be forgotten. 
It was regulated by foreign nations with a single view to their 
own interests, and our disunited efforts to counteract their 
restrictions were rendered impotent by want of combination. 
Congress, indeed, possessed the power of making treaties, but 
the inability of the Federal government to enforce them had 
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become so apparent as to render the power in a great degree 
useless. Those who felt the injury arising from this state of 
things, and those who were capable of estimating the influence 
of commerce on the prosperity of nations, perceived the neces- 
sity of giving control over this important subject to one gov- 
ernment. It may be doubted whether any of the evils pro- 
ceeding from the feebleness of the Federal government con- 
tributed more to that great revolution which introduced the 
present system than the deep and general conviction that 
commerce ought to be regulated by Congress. 


It was power to prevent conflicts of that kind which 
Congress received through the Commerce Clause, and 
not power to take a bottle from a man’s valise or to 
change the character of commodities (if that were pos- 
sible) in furtherance of the police regulations of a State. 
Its power is national and international, not local. 

The police power of the State plus the legerdemain of 
the Wilson law being insufficient in the opinion of the 
proponents of a “bone-dry” condition, they sought an- 
other law from a Congress which was unaware of any 
constitutional limitations on its crusading spirit. The 
Webb-Kenyon bill (1913) was promptly passed and 
handed out to those who had taken possession of all 
police power and were dictating their wishes to the legis- 
latures of the States and to Congress. This law was 
entitled “An Act Divesting Intoxicating Liquors of their 
Interstate Character in Certain Cases.” It did not occur 
to Congress at that time, evidently, that it would be just 
as simple and far more practicable to divest liquors of 
their intoxicating qualities and thereby put the contro- 
versy at rest forever. It had as much power to do the 
one thing as the other. Congress forbade the shipping 
of liquor in interstate commerce, “which . . . liquor is 
intended . . . to be received, possessed, sold, or in any 
manner used, either in original package or otherwise, in 
violation of any law” of a State. 
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It was a plain stoppage of commerce, which Congress 
has no constitutional power to accomplish. The Com- 
merce Clause of the Constitution empowers it “to regu- 
late Commerce . . . among the several States,’ but not 
to stop it. One who has any commodity that has been 
recognized in the affairs of mankind as an article of trade 
has a right to ship it. But, of course, the police power 
of the State may prevent him from selling it generally or 
delivering it to a person who will be harmed by it. He 
may ship it to the competent person. ‘This is solely a 
police-power question. And that is the extent of the 
power. As the Nation never received police power 
through the Constitution—on the contrary, as it was 
warned specially and very gravely by the Tenth Amend- 
ment to keep out of the States—it had no jurisdiction of 
the subject at all. And yet by the Webb-Kenyon law 
Congress proceeded to enforce police regulations in the 
States. 

The Webb-Kenyon bill was declared to be unconstitu- 
tional in an opinion by the Attorney-general of the 
United States (30 Op. A. G., 88) to the President, who 
vetoed the bill (49 Cong. Rec. pt. 5, p. 294) in accordance 
therewith. One of several reasons given by the Attorney- 
general was that the bill would delegate to the States 
a control over interstate commerce, which the Constitu- 
tion vests in the Nation. That view was sound. It was 
either a delegation of the power of the Nation to the 
States or an exercise in the State of police power by the 
Nation which it did not constitutionally possess. The 
bill was passed over the President’s veto." This was an 


* On the repassage of the bill it did not receive a vote of “two-thirds 
of that House” in which it originated, as the Constitution requires 
(Art. I, Sec. 7), nor “two-thirds of that House” to which it was sent 
by the other House. The Supreme Court held two-thirds of a quorum 
enough. This will be discussed in relation to the Eighteenth Amend- 
ment, which was proposed, not by “two-thirds of both Houses,” as the 
Constitution directs (Art. V), but by two-thirds of a quorum of each, 
which, also, the Supreme Court held to be a valid proposal of an 
amendment. 
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example of that compulsion of propagandism which is 
mistaken for popular opinion and before which the Legis- 
lative Department quails. _ 

In upholding the constitutionality of the Webb- 
Kenyon law the Supreme Court did not deem it neces- 
sary to make even such an apologetic explanation as it 
used in sustaining the Wilson law, when it said that 
State jurisdiction attached to the interstate shipment of 
liquor, not by virtue of the law of Congress, but because 
the law of Congress placed the property “where juris- 
diction could attach.” This time—so dangerous is pre- 
cedent—the Supreme Court declared the law to be 
merely an “extension” of the power upheld under the 
Wilson law. But is there no limit to the extension? Can 
Congress start without a power and then “extend” it 
until it becomes a power? Are the Fifth and Four- 
teenth Amendments futile as to Liberty, and is the Tenth 
Amendment meaningless when the Nation takes a hand 
in the police regulations of a State? These questions 
were not only ignored in this case, but they have received 
no reasoned consideration since the arising of the Mugler 
case in 1883. 

In 1917 the Supreme Court said (Clark Distilling Co. 
v. West Maryland, etc., 242 U.S., 311), in a case arising 
under the Webb-Kenyon law: 


That government can, consistently with due process, forbid 
the manufacture and sale of liquor and regulate its traffic, is 
not open to controversy. 


Thus debate was foreclosed and reasoning found un- 
necessary. The argument in the opinion of the Attorney 
general and the veto message of the President were not 
discussed. 

The Webb-Kenyon law was sustained in support of 
the laws of West Virginia of 1913 and 1915 forbidding 

the shipping into the State of liquors. The Nation and 
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the State therefore acted concurrently in a police case 
in a State, following the precedent set by the Wilson law 
thirty years before the Eighteenth Amendment conferred 
upon them “concurrent power” to deal with liquor. 

The Clark Distilling case was decided in January, 1917. 
In the last month of that year the Supreme Court held 
(Crane v. Campbell, 245 U. S., 304) that possession of 
liquor for personal use was illegal under the law of Idaho 
of 1915. On the authority of the Mugler and Barte- 
meyer cases, heretofore analyzed and shown not to con- 
tain what they are cited to hold, the Supreme Court said 
that it is now regarded as settled that a State may abso- 
lutely prohibit the manufacture and sale of liquor; and 
that, having the power to prohibit, it may employ any 
necessary enforcement measures. Considering the diffi- 
culties of enforcement, it concluded: 


We are unable to say that the challenged inhibition of their 
possession was arbitrary and unreasonable or without proper 
relation to the legitimate legislative purpose. 


In the light of that, what “legislative purpose” could 
be illegitimate? What conceivable action by a State 
legislature could now be obnoxious to the Liberty of 
the Man guaranteed in the Fourteenth Amendment? 
What possible action by the Legislature of the Nation 
could now be held violative of the Liberty supposed to be 
safeguarded against National oppression by the Fifth? 

But as the appetite for power gains voracity with 
feeding, Congress, extending its authority, made another 
capitulation to what it conceived to be popular opinion 
when it added (March, 1917) the Reed Amendment to 
its collection of liquor laws. This provided: 


Whoever shall order, purchase or cause intoxicating liquors 
to be transported in interstate commerce, except for scientific, 
sacramental, medicinal, and mechanical purposes, into any 
State . . . the laws of which . . . prohibit the manufac- 
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ture or sale therein of intoxicating liquor for beverage pur- 
poses shall be punished as aforesaid; provided that nothing 
herein shall authorize the shipment of liquor into any State 
contrary to the laws of such State. 


The Webb-Kenyon law, as previously shown, forbade 
shipment into a State when the “liquor is intended . . 
to be received, possessed, sold, or in any manner used 

. in violation of any law” of the State. That is, the 
national mandate was intended to accomplish no more 
than the police power of the State sought to do: it would 
prevent liquor from the outside from having status or 
character in the State not given by local law. 

But the Reed Amendment forbade transportation into 
the State on the sole ground that the law of the State 
prohibited, not the possession or use for beverage pur- 
poses, but “the manufacture or sale.” So it came to pass 
that although the law of West Virginia permitted any 
person to bring in one quart of liquor in each thirty 
days, a man was convicted (U.S. v. Hill, 248 U. 8., 20) 
for carrying with him on his journey from Kentucky to 
West Virginia one quart for his personal use because the 
State law forbade, not the possession or use, but “the 
manufacture or sale.” Where “manufacture and sale” 
were forbidden by the State, it was declared by Congress 
that he could not transport even though the State law. 
permitted him to do so. He had not violated the law 
of the State. He had stumbled on an Act of Congress 
superimposed on a State law which the State did not 
intend to be operative in the way that Congress made it 
operate: for the State authorized the bringing in of a 
quart although it had CL the manufacture within 
its boundaries. 

That law of the State had regard for what is here 
argued to be constitutionally requisite, that is, if the 
prohibition by the State of manufacture and sale is ab- 

solute, there must be provision made for the procuring 
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of liquor by those constitutionally entitled to possess and 
use it. The law of a State disregarding this is so far 
unconstitutional. It is no answer to say that this makes 
enforcement of temperance difficult. Enforcement of 
temperance on the temperate is illegal. More than that, 
enforcement of temperance is not a function of Govern- 
ment, but protection of the weak and erring is. Between 
these two propositions no distinction has been generally 
recognized in legislation or decisions. And even if it 
were a function of Government to enforce temperance, 
it would have a constitutional right to enforce it only as 
far as it could reasonably, that is, without transgressing 
Liberty. Beyond that the action would be arbitrary, and 
it would encounter constitutional barriers. 

Between the needs of that section of society which 
the police power properly protects and that section 
which requires no help, and the conduct of which is 
blameless, a point of just balance must be found. 

It has always been recognized that Congress got no 
general police power over the health, morals, safety and 
well-being of the people through the Constitution, 
whence it received all the powers it has. Yet in the 
Hill case, decided in January, 1919, a man was punished 
in West Virginia when the law of that State would not 
and could not punish him. Therefore, he was punished 
under a police law of the Nation—which, because it was 
a police law, the Nation had no power to make. This 
conclusion cannot be avoided. 

Furthermore, Congress has power under the Commerce 
Clause “to regulate commerce” only. It cannot legally 
stop the taking into a State of what is a commodity in 
commerce. The quart of liquor in Hill’s valise was not 
only allowed by the law of West Virginia, but 1t was not 
really “transported in interstate commerce” under the 
Reed Amendment. When by the Reed Amendment 
Congress forbade that liquor “be transported in inter- 
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state commerce” it used, according to the rules of con- 
struction, “transported” and “commerce” with its own 
definitions of the words, which it had been writing for 
upwards of forty years. The Interstate Commerce Law 
says that it applies to common carriers engaged in “the 
transportation of passengers or property wholly by rail- 
road... .” The ordinary meaning of that is (and 
courts are required to give the usual meaning to common 
language) that the law relates to passengers paying fare 
and shipments paying freight: not to articles in a man’s 
valise. With those and like matters only the Commerce 
Clause and the Interstate Commerce Law have to do. 
“Transportation” which the carrier is obliged to provide 
is defined in the law as including locomotives, vehicles, 
vessels, instrumentalities, and every sort of service “in 
connection with .. . handling of property trans- 
ported.” The idea of transportation contained in that 
language cannot even by imagination be brought to 
articles in the valise of a traveler. The ticket which he 
bought for his passage and the carriage of his trunk cov- 
ered the only transportation with which Congress had 
constitutional power to deal. “Commerce” is defined by 
Congress in the anti-trust laws as “trade or commerce 
among the several States and with foreign nations. .. .” 
That is precisely what the ordinary person would take it. 
to be—“‘trade.”’ 

That 1s what Chief Justice Marshall said in 1824 in 
Gibbons v. Ogden, 9 Wheaton, 1: “It [commerce] de- 
scribes commercial intercourse between nations, and 
parts of nations, in all its branches, and is regulated by 
prescribing rules for carrying out that intercourse.” 

The great Chief Justice defined “regulation” under 
the commerce clause as well as commerce. Neither com- 
merce nor regulation as he defined them, and as the 
present day law defines them, can reach a bottle in a 

man’s valise. Regulation is authorized “for carrying on 
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that intercourse,” not for stopping it. Neither the spirit 
of law nor common sense was followed in the holding 
that Hill’s bottle of liquor was “transported in interstate 
commerce.” The decision in the Hill case wrote into 
the law what Congress did not put there. Any leaning 
from the written words should have been toward Liberty 
and the sovereignty of the State. Why should the Na- 
tion, before it got police power by the Eighteenth 
Amendment, have attempted to punish a man in a State 
for what the State permitted him to do? How could 
it have punished him constitutionally? But, constitu- 
tionally or otherwise, it punished him. 

When the Supreme Court upheld (1891) the Wilson 
law of 1890 it took pains to forestall the understanding 
that the Nation had put its hand into the police affairs 
of the State: it said that State jurisdiction attached to 
the interstate shipment of liquor in an original package 
as soon as it had crossed the boundary, not by virtue of 
the law of Congress, but because the law of Congress 
placed the property “where jurisdiction could attach.” 
Although that distinction is very much lacking in clarity, 
there is at least an effort to show that the Supreme Court 
was trying to avoid upholding interference in local af- 
fairs and was sustaining police action only by the State. 
But from that decision in 1891 to the one in 1919, up- 
holding the Reed Amendment, disposition toward con- 
trol by Government in this country had grown with 
swiftness year by year. And in the Hill case the power 
of the Nation, entirely apart from the State, is distinctly 
asserted by the Supreme Court: 


That the State saw fit to permit the introduction of liquor 
for personal use in a limited quantity in no wise interferes 
with the authority of Congress, acting under its plenary power 
over interstate commerce, to make the prohibition against 
interstate shipments contained in the act. It may exert its 
authority, as in the Wilson and Webb-Kenyon acts, having 
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in view the laws of the State, but it has a power of its own, 
which in this instance it has exerted in accordance with its 
view of public policy. 

If that is not a police regulation exclusively by the 
Nation of the possession of liquor in a State, what is it? 

The United States District Court, the tribunal of first 
instance, held that ‘‘transported” in the Reed amend- 
ment means ‘for commercial purposes.” That, as has 
been shown, was correct. But the trial court’s judgment 
was reversed on the authority of the Pipe Line cases (234 
U. 8., 548), where it was held that a producer of oil for 
commercial purposes who transports the oil in his own 
pipe line from one state to another is moving a com- 
modity in interstate commerce. What reasonable anal- 
ogy is there between petroleum oil so transported from 
State to State for sale in the markets of the country 
and the fusel oil in a quart of whiskey which a man car- 
ries in his pocket or valise? If the whiskey is in com- 
merce why are not all the toilet articles in his handbag? 
Who would argue that the bar of soap or the suit of 
pyjamas in the valise of a man on a railway train passing 
from one State to another is a commodity moving in in- 
terstate commerce like carloads of petroleum or coal or 
lumber or wheat? The liquor which the law of West. 
Virginia allowed him to have in his possession and for | 
his use was no more an article in commerce than the 
bottle of shaving lotion which he carried with it. But 
even if it were, could Congress stop the transportation 
of it by a competent and temperate man? Has it power 
to prevent men from shipping grain, live stock, coal or 
any recognized commodity of commerce? As whiskey 
is made from rye and other grains, could Congress, in 
furtherance of the “public policy” which the Supreme 
Court never has questioned in a liquor case, and which 
was therefore sustained in this case, stop the shipping of 
grain? It has not yet undertaken to stop the shipping 
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of grapes, the movement of which in interstate commerce 
out of California increased from 28,000 carloads in 1920, 
of all varieties, the year the Eighteenth Amendment be- 
came effective, to 72,849 carloads in 1927, of which about 
55,000 were shipped as what have become known in 
transportation and trade as “juice” or wine grapes, 
ninety-eight per cent. of which is used in wine-making. 
New York, Pennsylvania and Michigan produced last 
year 11,000 carloads of “juice” grapes. As a carload of 
grapes yields 1,265 gallons of wine, all those shipments 
rendered, according to a report of the American Railway 
Association, 83,490,000 gallons, or upwards of one gallon 
of juice or wine for every man, woman, and child in the 
United States. In 1917 California grapes sold for $12 to 
$14 a ton, varying with grade. In 1927 prices ranged 
from $67 to $87 a ton. The grape-land acreage of 
California in 1917 was 97,000. It is now 173,691. If 
Congress possesses the “plenary power over interstate 
commerce” that the Supreme Court conceded to it in this 
case, are the people to look for the eventual elimination 
of grain and grapes from the traffic of the country? * 
Congress has not “plenary power over interstate com- 
merce.” It has only partial power. The Constitution 
empowers it to “regulate” only. What regulate means 
has been defined by forty years of practice under “An 
Act to Regulate Commerce” which became effective in 


1 The vineyardists of California expected that the Eighteenth Amend- 
ment would destroy their acreage of vines grown for wine-making pur- 
poses. A few vineyards were uprooted at first. But soon a new de- 
mand arose for wine grapes, the growing of which became more 
profitable than it had been. The acreage of such grapes has steadily 
increased since the Eighteenth Amendment became operative. Can 
Congress, by exerting its so-called “plenary powers,” stop the ship- 
ping of them? 

The grapes are used throughout the country for wine-making in the 
home. It was for the protection of the home against such practices 
that a distinguished divine and teetotaller of some years ago opposed 
absolute prohibition: in the States where he had observed it he found 
in the homes, among the children, what they (or many of them) might 
never otherwise meet. 
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1887. The very name of the law shows that Congress 
at that time had no belief in the “plenary power” which 
the Supreme Court has accorded to it. Decisions of the 
Interstate Commerce Commission filling 137 volumes of 
reports disclose no attempt of that regulatory body to 
stop commerce. On the contrary, it has stopped the 
States from stopping it. In many instances of destruc- 
tive rivalry such as that which broke down the govern- 
ment under the Articles of Confederation, described in 
the quotations from Fiske and Chief Justice Marshall, 
the Interstate Commerce Commission has made orders 
thwarting a State from shutting out, by oppressive or 
discriminative freight rates or regulations, the com- 
modity of another State which competed with its own. 
This exertion of the power to “regulate” was sustained 
by the Supreme Court (Houston, etc. v. U. 8., 234 U.S., 
342) in what is known as the Shreveport case. More- 
over, by the Transportation Act, 1920, by which Congress 
turned back to their owners the railways which it had 
operated during the World War, it enlarged this power 
of the Commission to prevent States from stopping, con- 
trolling, or burdening interstate commerce. 

Further, the Act to Regulate Commerce has long con- 
tained a command to railways “to establish through 
routes and just and reasonable rates’ with connecting 
lines so that commerce may flow as freely as the rivers 
do; and where any railway company may disregard that 
command and try to control movement for its own ad- 
vantage and against the general welfare the law em- 
powers the Interstate Commerce Commission to make 
an order opening up through routes and prescribing joint 
rates for the carriers. This power was extended to cover 
steamship lines connecting at ports with railways. Such 
orders have been made times almost without number. 
That illustrates what is meant by the power to “regu- 

late” commerce. It is not the power of stoppage. 
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So the historical origin of the Commerce Clause of the 
Constitution, and forty years of interpretation and ap- 
plication by the Government, go to show that until the 
liquor question came to the fore no one dreamed that 
“regulate” in the fundamental law could mean “stop.” 
The exclusion of lottery tickets from the mails and from 
commerce was not analogous. Such tokens of gambling 
cannot be called commodities of commerce. 

The Hill case, in which a man was punished under the 
Reed Amendment for transporting a quart of liquor for 
his own use into West Virginia, notwithstanding that 
the law of the State authorized his act, was followed in 
January, 1920, in a case (U. 8. v. Simpson, 252 U. S., 
465) holding that the carriage of five quarts of liquor 
from Cheyenne to Denver for personal use was “‘trans- 
portation,’ the thing forbidden by the Reed Amend- 
ment. In the Hill case it was held that the quart of 
liquor was a commodity (like iron, coal, lumber, wheat, 
live stock) which moved in interstate commerce in vio- 
lation of the Reed Amendment; in the Simpson case it 
was decided that transportation in commerce, forbidden 
by that amendment, had taken place, as if a shipper had 
moved any of the commodities named. A justification 
for the decision was that “a number of Federal Courts” 
had so applied the law “where the transportation was 
personal and private.” But in this case the United 
States District Court held (257 Fed. 860) that there was 
no “transportation” under the Commerce Clause and the 
Interstate Commerce Law. That decision, though cor- 
rect, was reversed. 


IX 
Evghteenth Amendment Unconstitutionally Proposed 


Finally under the heading of this chapter, the Man and 
the State were entitled to the benefit of any doubt on the 
question whether the Eighteenth Amendment was 
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legally proposed by Congress. The Supreme Court held 
(Prohibition Cases, 253 U. S. 350) that it had been. 

Was the vote proposing the Amendment “two-thirds 
of both Houses,” as required by Article V of the Consti- 
tution, providing for amendments and specifying how 
they may be brought about? ‘That was the question.’ 

The vote was by more than two-thirds of a quorum, 
two-thirds of one-half of the members plus one of each 
House. By section 5 of Article I it is provided that “a 
Majority of each [House] shall constitute a quorum to 
do Business.” There, plainly, a majority of each House 
means a majority of all the members. “House” means, 
wherever unqualifiedly used, all its members. That is 
in the Article setting up the Legislative Department of 
the Government, conferring on it powers to make laws, 
and forbidding it to make laws of several objectionable 
kinds. The business which a quorum is authorized to do 
is legislative business; for, as before said, Article I cre- 
ates and deals with the Legislative Department. 

But Article V is four articles removed from Article 
I. It has no relation to legislation. It deals with a sub- 


1 The same question existed as to the constitutionality of the Vol- 
stead Act, passed by Congress as “appropriate legislation” under section 
2 of the Eighteenth Amendment for putting that Amendment in opera- 
tion. President Wilson vetoed the bill on October 27, 1919, because 
it carried along some of the hard war-time prohibitory regulations: 
“whose objects have been satisfied,’ he wrote, “in the demobilization 
of the Army and Navy, and whose repeal I have already sought at 
the hands of Congress.” On the same day “that House in which it 
originated” proceeded “to reconsider it,’ in pursuance of Article I, 
section 7, and repassed it by a vote of 175 yeas and 55 nays. Two- 
thirds of the 485 members of the House of Representatives are 290, 
or 115 more than the bill received on repassage. Then it was sent 
“to the other House,” where it received 65 yeas and 20 nays. Two- 
thirds of 96 Senators equal 65, one more than “two-thirds of that 
House. 

Therefore, under the plain reading of Article V the Eighteenth 
Amendment was not proposed by “two-thirds of both Houses,” and 
under the plain language of Article I, section 7, the Volstead Act did 
not receive the votes of “two-thirds of that House” in which it 
originated. Both the Amendment and the law to enforce it should have 
been held unconstitutional. 
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ject altogether different, that of constitution-making. 
The two Houses acting under Article V to propose an 
amendment are not the legislative body of Article I 
which may do business on a quorum. Although Article 
V calls them “Congress,” saying that “the Congress, 
whenever two-thirds of both Houses shall deem it nec- 
essary, shall propose Amendments to this Constitution,” 
they are not the legislative body. Thus, the Chamber of 
Deputies and the Senate in France are called by the Con- 
stitution the National Assembly when they sit together 
- to elect the President of the Republic; they are not then 
legislative bodies. 

The proposal to amend need not be signed by the 
President, the Supreme Court has held (Hollingsworth 
v. Virginia, 3 Dall., 378), and that has been the practice 
from the beginning. But by section 7 of Article I every 
transaction of the legislative body must be submitted to 
the President for signature: 


Every Order, Resolution, or Vote to which the Concurrence 
of the Senate and House of Representatives may be necessary 
(except on a question of Adjournment) shall be presented to 
the President of the United States; and, before the Same 
shall take Effect, shall be approved by him, or being disap- 
proved by him, shall be repassed by two-thirds of the Senate 
and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 


The body proposing an amendment is a constitutional 
convention making a submission to the States after the 
manner of the original Convention of 1787. ‘Whenever 
two-thirds of both Houses” constituting this convention 
“shall deem it necessary” an amendment will be pro- 
posed. “Two-thirds of both Houses” in Article V means 
two-thirds of the full membership of each House, just 
as in Article I ‘‘a majority of each [House] shall consti- 
tute a quorum to do Business” means a majority of the 
full membership of each House. 
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But in upholding the Eighteenth Amendment the Su- 
preme Court of the United States said: 


The two-thirds vote in each House which is required in 
proposing an amendment is a vote of two-thirds of the mem- 
bers present—assuming the presence of a quorum—and not a 
vote of two-thirds of the entire membership, present and 
absent. Missouri Pacific Ry. Co. v. Kansas, 248 U.S., 276. 


The railway case cited and followed by the Supreme 
Court had to do with an act of Congress sitting as a leg- 
islative body under Article I, one which it was neces- 
sary to submit to the President for his signature or veto. 
It was the Webb-Kenyon Act, which the President had 
vetoed because, for one reason, it delegated, in his opin- 
ion, power over interstate commerce to the States. The — 
bill was repassed over the veto by a vote, not of “two- 
thirds of that House” in which it originated, as provided 
in Article I, section 7, but by two-thirds of a quorum, 
when it was sent to the other and, instead of being “ap- 
proved by two-thirds of that House,” as the Constitution 
requires, was repassed by two-thirds of a quorum. In 
holding two-thirds of a quorum to be enough instead 
of two-thirds of the full membership of each House, the 
Supreme Court left the legislative field and sought 
analogous construction in the wholly unrelated field of 
constitutional amendment. 

Why was a search necessary (especially in a non-legis- 
lative field) for the meaning of such plain language as 
“two thirds of that House” in section 7, and more particu- 
larly when “House” had just been defined in section 5 as 
meaning all the members: “a Majority of each House 
shall constitute a Quorum to do Business,” that is, a 
majority of all the members? 

The Supreme Court held that as in the first Congress 
the first ten Amendments (the Bill of Rights) had been 
proposed (under Article V, requiring “two-thirds of both 
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Houses’’), according to the record, by “two-thirds of the 
senators present concurring” and by “two-thirds of the 
members” of the House “present concurring,” it followed 
that in the legislative field “two-thirds of that House” 
necessary to pass a bill over a veto is two-thirds of the 
quorum (majority) authorized by section 5 of Article I 
to pass a bill in the first instance, which number is 
distinctly not authorized to pass a bill in the second 
instance (section 7), over the President’s veto. On the 
contrary section 7 clearly requires that “two-thirds of 
_ that House” in which the bill originated must repass it, 
when “it shall be sent, together with the Objections, to 
the other House, by which it shall likewise be reconsid- 
ered, and if approved by two-thirds of that House, it 
shall become a Law.” 

First, language which is plain is not susceptible of 
“construing’—it must be taken for what it says. “A 
majority of each [House] shall constitute a quorum to 
do business,” as written in section 5 Article I, to govern 
the first passage of a bill, is clear. But it is no clearer 
than the words of section 7 governing the second pass- 
ing of a bill, over the President’s veto: 


If he [the President] approve it he shall sign it, but if not 
he shall return it, with his Objections to that House it shall 
have originated, who shall enter the Objections at large in 
their Journal and proceed to reconsider it. If after such 
Reconsideration two-thirds of that House shall agree to pass 
the Bill, it shall be sent, together with the Objections, to the 
other House, by which it shall likewise be reconsidered, and 
if approved by two-thirds of that House, it shall become a 
Law. 


Those quotations show that a majority of a quorum 
may pass a bill in the first piace, but that two-thirds of 
the full membership of each House are necessary to carry 
a bill over the veto of the President. 

Second, there is no record of the number of votes in 
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each House proposing the first ten amendments, upon 
which the Supreme Court relied in deciding a legislative 
question in the railway case.. As before stated, the rec- 
ords show “two-thirds of the senators concurring,” and 
“two-thirds of the members present concurring” in the 
House. That language does not follow Article V, which 
authorizes amendments and which contains no provision 
respecting “two-thirds of the members present concur- 
ring.” Article V requires “two-thirds of both Houses.” 
But as the actual number of votes was not recorded, we 
must assume that the phraseology of the clerks in the 
records covered two-thirds of all the members of each 
House (who were very few), for that keeps harmony 
with the words of Article V. } 

As Rhode Island and North Carolina did not come 
into the Union until after the first ten amendments had 
been proposed (September 25, 1789), the full Congress 
at that time consisted * of only 22 Senators and 63 Rep- 
resentatives, and the whole number of each House might 
have been present. Two-thirds of each House would 
have been 15 Senators and 42 Representatives, and it 
cannot be assumed without proof that as many as 7 
Senators and 21 Representatives were absent when there 
was up for consideration a Bill of Rights, and particularly 
what became the Tenth Amendment, the lack of which 
had threatened in Massachusetts, Virginia and some 
other States the ratification of the Constitution. It is 
very likely that every member of each House was present 
except the very sick. At any rate, there is no record to 
prove that the Bill of Rights was proposed by fewer 
members than the “two-thirds of both Houses” specified 
in Article V. But even if there were record, are the 
Houses of Congress capable of defining their own con- 
stitutional power, or is that to be ascertained by the 


* Norton’s “The Constitution of the United States: Its Sources and 
Its Application,” p. 14. 
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Judicial Department from a reading of the Constitution 
upon a petition by a citizen of the Republic claiming to 
have been wronged by some act of Government? When 
the question was first put to the Judicial Department 
it placed its decision upon its earlier holding in a case 
respecting legislation (Article I), which holding it turned 
on an erroneous conception of what the Houses them- 
selves had done in the beginning in a matter of amend- 
ments (Article V). 

Third, Gouverneur Morris of Pennsylvania, who was 
in the Constitutional Convention, was made a member 
of the committee to which the final draft of the Consti- 
tution was referred ‘‘to revise the stile of and arrange the 
articles,’ and it is known that besides adding the Pre- 
amble he introduced or modified many provisions. 
James Madison, who was later in the first House of Rep- 
resentatives and who there formulated the first amend- 
ments known as the Bill of Rights, was on that Commit- 
tee. Morris should be good authority on what they were 
writing down—what they put down so clearly. In 
Spark’s “Life of Gouverneur Morris” (vol. 3, p. 198) 
there is given the answer of Morris in 1804 to the in- 
quiry of a senator as to whether two-thirds of the whole 
membership were necessary to propose an amendment. 
Going over the various provisions of the Constitution 
respecting numbers, he said that there are “six cases in 
which the majority of a quorum cannot act’’—1in the elec- 
tion of a President by the House of Representatives (see 
Article II, section 1, and the Twelfth Amendment), in 
the approval of treaties (Article II, section 2) by the 
Senate, and in the conviction by the Senate (Article I, 
section 3) in a case of impeachment; and then he gave 
the other three: 

There remain three cases in which two-thirds of the whole 


number are required. These are, first, the expulsion of a 
member; secondly, the passage of a law disapproved by the 
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President; and, thirdly, amendments to the Constitution. In 
these three cases provision is carefully made to defend the 
people against themselves, or, in other words, against that 
violence of party spirit which has hitherto proved fatal to 
republican government. 


That is, in the legislative field (a veto being involved) 
“two-thirds of that House” and in the amending field 
“two-thirds of both Houses’ mean one thing, as the 
language unmistakably imports, two-thirds of the full 
membership, not two-thirds of a quorum. The Supreme 
Court in the railway case, involving the overriding of a 
veto, wrote “quorum” into Article V. Later it used that 
decision as a precedent and held, in the case of the Eight- 
eenth Amendment, that two-thirds of a quorum of both 
Houses may propose an amendment to the Constitution. 

Had the Supreme Court followed in the railway case 
the plain language of the Constitution (Article I, section 
7) requiring ‘two-thirds of that House” to repass a bill 
after veto, the Webb-Kenyon Law, a piece of meddling 
in the field of the State, would have been held void be- 
cause of disregard by Congress of a constitutional specifi- 
cation. And had it, in passing upon the validity of the 
Kighteenth Amendment (253 U.5., 350), refrained from 
“construing” words as plain as “two-thirds of both 
Houses,” the proposal of that amendment would have | 
been held unconstitutional. 

Even were there record proof (which there is not) that 
the first ten amendments were proposed by two-thirds of 
a quorum in each House, or by fewer than two-thirds of 
all the members of each, that would not be a precedent 
to control a judicial conclusion, for the scope of the 
power granted by the Constitution to a body is not to 
be determined by the body itself. That is a judicial 
question to be resolved by the Court. It never was raised 
in the Supreme Court until the validity of the proposal 
of the Eighteenth Amendment was questioned. It 
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should then have been determined from the language 
of the Constitution without any regard for any inter- 
pretations by which Congress may have (unwittingly or 
otherwise) conferred, seemingly, power upon _ itself. 
While ambiguous statutes are often construed in the 
light of long application by the officials whose duty it is 
to carry them into operation (tax laws, for example), 
there is no ambiguity in “two-thirds of both Houses” 
which Gouverneur Morris and others so carefully wrote. 
Moreover, a poorly written or ambiguous law does not 
affect the constitutional distribution of governmental 
Power which was made for the protection of Liberty. 

“As men whose intentions require no concealment 
generally employ the words which most directly and 
aptly express the ideas they intend to convey,’ wrote 
Chief Justice Marshall 104 years ago (Gibbons v. Ogden, 
9 Wheaton, 1), “the enlightened patriots who framed our 
Constitution, and the people who adopted it, must be 
understood to have employed words in their natural 
sense and to have intended what they have said.” 

Had this rule been followed the Eighteenth Amend- 
ment would have failed, and before it could be proposed 
again and ratified the people would have had time to 
think and most of the remaining States would have 
enacted prohibitory laws. But such a decision against 
the action of Congress and forty-odd State legislatures 
would probably have brought fanatical denunciation of 
the Supreme Court and calls for the abolition of it * so 
that “the people” (usually the minority) could have 
their willful way, the very thing which the people made 
the Constitution to prevent themselves from having. 
The Constitution was drafted in intellectual calm to be a 

1-The combination of violence and incapacity in the attack on the 
Judicial Department in the Socialist Party platform of 1912 and the 
Progressive Party platform of that year, and in the so-called Pro- 


gressive Party platform of 1924, recalls pages in the history of the 
French Revolution. 
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haven in time of storm. The makers of it had gone 
through all the distresses that are produced by tyran- 
nical (because centralized) government, by no govern- 
ment, by indefinite and therefore weak government, by 
local jealousies, by provincialism, and by narrow-mind- 
edness exhibited in many forms. Against those they 
tried to guard in the Constitution which they prepared. 
for “ourselves and our Posterity.” 

However, most of the people who knew that have died. 
A generation of constitutional illiterates has been reared 
by the schools, the colleges, the universities, the Fourth 
Estate, and the Bar. When the mass of the people are 
uneducated in constitutional principles Congress is neces- 
sarily so, a statement which finds illustration in the child- 
labor laws, and the other laws reviewed in this volume, 
the attempt to regulate boards of trade in the States, to 
tax the salaries of Federal judges, to take private prop- 
erty for public use without fully paying for it, to punish 
by legislative malediction rather than by jury trial, to 
make men bear witness against themselves, to exercise 
the un-American function of a court and employ it like 
a Star Chamber, to dominate the Executive Department, 
to dictate to the Judicial Department how to decide 
cases, to take supervision of childbirth throughout the 
land, and more. 

Such a people cannot encourage and protect the Judi- 
cial Department, the arm of Government without which 
Liberty as we have known and enjoyed it cannot be main- 
tained. If the people show indifference to the steady 
abdication of local government and the corresponding 
centralizing of non-national powers in the Nation, which 
is, as Jefferson and Madison.wrote, “precisely the defini- 
tion of despotic government,” how in reason can it be 
expected that the courts will stand with unflinching firm- 
ness against the disintegration of the constitutional 
structure? 
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This concludes a review of the leading decisions re- 
specting liquor, from the Mugler case in 1883 down to 
the case (Lambert v. Yellowly, 272 U. S., 581) holding 
that it was “appropriate legislation” under the second 
section of the Eighteenth Amendment when Congress 
enacted a law controlling prescriptions by physicians. 
The Yellowley case was critically examined at the out- 
set. Other cases arose in the lower Federal Courts and 
some of them reached the Supreme Court, but nothing 
would be made clear by reviewing them. On the con- 
trary, confusion might result. The land-mark deci- 
sions have been carefully explained. 

The purpose of this review is to make it clear that 
in the course of one of the most radical and momentous 
changes in the history of the Government of the United 
States there was no thought in legislation and no ade- 
quate exposition in judicial decisions of our constitu- 
tional philosophy, none of the British theory of Liberty 
under law which we inherited, none of the rights of man 
dealt with in the Declaration of Independence, none of 
the superiority of the rights of one to the wishes or will 
of the majority, none of the meaning of the Liberty 
which is protected by the Fifth Amendment from en- 
croachment by the Nation and shielded by the Four- 
teenth from aggressions by the State. 

In the following chapter will be examined some leading 
instances of legislative usurpation or misuse of power 
upheld by the judiciary with relation to other subjects. 


CHAPTER THIRD 


OTHER DECISIONS BY THE SUPREME COURTS OF STATES AND 
THE SUPREME COURT OF THE UNITED STATES HAVE 
UPHELD USURPATIONS OF POWER AND INVASIONS OF 
LIBERTY AND PROPERTY BY THE LEGISLATURES OF 
STATES AND THE CONGRESS. 


I 
Mugler Case as Precedent 


In the preceding chapter reference was made more 
than once to the peril of the Mugler case as a precedent, 
and the statement was ventured that in its consequences 
as an authority for future legislative incursions on Lib- 
erty the decision might be worse than in its immediate 
effect. 

“That which is now supported by example,” wrote the 
Roman historian Tacitus just after the dawn of the 
Christian Era, “growing old, will become an example 
itself.” 

It has been seen that the Mugler decision was “sup- 
ported by examples” far-fetched and irrelevant. The 
extended examination of the cases was made to put it 
beyond question that they contained no precedent for 
the holding that the operation of the police power of a 
State for the proper protection of a class in need of help, 
and whose weakness is inimical to social and civil wel- 
fare, may extinguish altogether the Liberty of those 
whose conduct does not conduce to the conditions which 
the law seeks to remove. 

154 
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Instead of a logical line of reasoning to demonstrate 
that that can be done without violation of the Constitu- 
tion of the United States, the decision in the Mugler case 
contained only citations out of point and the holding 
in effect that Government is arbitrary power. 

That decision has been cited by the Supreme Court 
itself in later cases over 117 times, and the lower Fed- 
eral courts have used it more than 122 times. It was a 
decision in “a good cause,’ such a decision as Shake- 
speare’s Portia refused to make when she was besought 
by Bassanio “to do a great right, do a little wrong.” 

“°*Twill be recorded as a precedent,’ she answered, 
“and many an error, by the same example, will rush into 
the State.” 

Within four months of the decision of the Mugler case 
in December, 1887, the Supreme Court used it (April, 
1888) as a precedent for upholding (Powell v. Pennsyl- 
vania, 127 U. 8., 678) a law of the Keystone State for- 
bidding the making and selling of anything to be used 
as butter or in lieu of it out of any substance “other than 
that produced from unadulterated milk or cream.” The 
law was designed to prevent, in behalf of farmers, the 
use of oleomargarine. It was not the purpose to prevent 
the palming off on the consumer of oleomargarine for 
butter, or to prevent the selling of an article containing 
deleterious substances. The object was to destroy the 
manufacture of a wholesome article of food, made from 
pure animal fats, put on the market without deception, 
and believed by users to be superior to carelessly handled 
butter. The rights of such users were ignored as well 
as the Liberty of the manufacturer. Of course, the po- 
lice power can and should prevent fraud in the manu- 
facture and the sale of foodstuffs. But that is not what 
this law was about. It was a violation of a command 
of the Fourteenth Amendment for equality of treat- 
ment: “Nor shall any State . . . deny to any person 
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within its jurisdiction the equal protection of the laws.” 
It was intended to favor one class of persons and dis- 
favor another. 

The Supreme Court of Pennsylvania sustained the 
law. A like law in New York had been held unconstitu- 
tional by the court of last resort in that State. 

When the case from Pennsylvania reached the Su- 
preme Court of the United States that tribunal receded 
farther from conflict with the Legislative Department 
of a State than it had done in the Mugler case. Against 
the “policy” of the State it could see no Liberty in the 
citizen to eat oleomargarine if he wanted it and as he 
was rapidly doing, preferring it to much of the butter 
of commerce. Nor could it find any Liberty in the man- 
ufacturer to make a clean and wholesome article of food 
from edible animal fats and sell it without deception to 
the man who should have Liberty to use it instead of 
butter. The denial to one class for the advantage of 
another in violation of the Equal Protection Clause of 
the Fourteenth Amendment seemed to be immaterial. 
From the following extract from the opinion of the Su- 
preme Court it appears that the judgment of a legisla- 
ture may be “the supreme Law of the Land,” instead of 
the Constitution of the United States, and that when it 
declares good food bad it is bad regardless of the fact, 
and without respect to anybody’s Liberty: 


Whether the manufacture of oleomargarine, or imitation 
butter, of the kind described in the statute, is, or may be, 
conducted in such a way, or with such skill and secrecy, as to 
baffle ordinary inspection, or whether it involves such danger 
to the public health as to require, for the protection of the 
people, the entire suppression of the business, rather than its 
regulation in such manner as to permit the manufacture and 
sale of articles of that class that do not contain noxious in- 
gredients, are questions of fact and of public policy which 
belong to the legislative department to determine. And as it 
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does not appear upon the face of the statute, or from any 
facts of which the court must take judicial cognizance, that 
it infringes rights secured by the fundamental law, the legis- 
lative determination of those questions is conclusive upon the 
courts. It is not a part of their functions to conduct investi- 
gations of facts entering into questions of public policy merely, 
and to sustain or frustrate the legislative will, embodied in 
statutes, as they may happen to approve or disapprove its 
determination of such questions. The power which the legis- 
lature has to promote the general welfare is very great, and 
the discretion which that department of the government has, 
in the employment of means to that end, is very large. While 
both its power and its discretion must be so exercised as not 
to impair the fundamental rights of life, liberty, and prop- 
erty; and while, according to the principles upon which our 
institutions rest, “the very idea that one man may be com- 
pelled to hold his life, or the means of living, or any material 
right essential to the enjoyment of life, at the mere will of 
another, seems to be intolerable in any country where free- 
dom prevails, as being the essence of slavery itself’; yet, 
“in many cases of mere administration, the responsibility is 
purely political, no appeal lying except to the ultimate tribu- 
nal of the public judgment, exercised either in the pressure of 
public opinion or by means of the suffrage.” 


While wiping away absolutely the right of the eater 
and of the manufacturer, the Supreme Court makes one 
of those unavailing references to constitutional safe- 
guards to which attention has been called in other cases. 
Of the State it says that “while both its power and its 
discretion must be so exercised as not to impair the 
fundamental rights of Life, Liberty, and Property,” it 
may nevertheless prevent one man from making and 
another from eating a perfectly wholesome article of 
food. After that, where are “‘the fundamental rights” 
which the Supreme Court had in mind? Why should 
the Constitution be flourished like an oriflamme in such 
a case? 
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The Supreme Court says that it cannot look into the 
facts and place its judgment against that of the legis- 
lature. But it must do so when the law turns on the 
right. In this case proof was offered in the court below 
from chemists and others that the oleomargarine was 
made from pure animal fats and was perfectly whole- 
some. But the evidence was ruled out as incompetent 
because the act of the legislature did not recognize whole- 
some oleomargarine as wholesome. Doubtless what it 
did recognize was that it was selling well. Can one man 
make and another man buy and eat a clean and whole- 
some article of food—can that be prevented under the 
Constitution of the United States? That is not a ques- 
tion of policy: it is a question of whether the act of a 
legislature or the Constitution of the United States is 
“the supreme Law of the Land.” 

Again, the Supreme Court says that “the power which 
the legislature has to promote the general welfare is 
very great, and the discretion which that department of 
the government has, in the employment of means to the 
end, is very large.” It has discretion within its constitu- 
tional power, but not beyond it. Constitutional power 
is certainly exceeded by a law preventing an American 
from eating a substitute for butter, whether it be oleo- 
margarine or marmalade. The Constitution was writ- 
ten to abolish discretion at large. The British King and 
Parliament both had too much discretion. When the 
Fourteenth Amendment forbids a State to “deprive any 
person of Life, Liberty or Property without due process 
of law,” or to “deny to any person within its jurisdiction 
the equal protection of the laws,” that excludes discre- 
tion as to those rights. 

Discussing “the rule of law” in English-speaking coun- 
tries in comparison with the “very large’—using the 
Supreme Court’s words—discretion of Government in 

other lands, Dicey wrote (Law of the Constitution, 182): 
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A study of European politics now and again reminds Eng- 
lish readers that wherever there is discretion there is room 
for arbitrariness, and that in a republic no less than under 
a monarchy discretionary authority on the part of the gov- 
ernment must mean insecurity for legal freedom on the part 
of its subjects. 


“Legal freedom,” as Dicey terms it, is the freedom se- 
cured (not granted) by law, by the Constitution in this 
country, ‘“‘the supreme Law of the Land.” That freedom 
becomes insecure when the field of it is determined by 
the Legislative Department instead of by the Judicial. 
This Nation was the first to establish such a Judicial 
Department, and that was done because, as Jefferson 
said, ‘‘an elective despotism was not the government we 
fought for.” It was the intention that the Judicial De- 
partment would apply the constitutional guaranties of 
the Man against “an elective despotism” like the legisla- 
ture of Pennsylvania and not leave the legislature to 
determine in a kingly way the extent of its own power. 

In a dissenting opinion Justice Field pointed out the 
possibilities of such a holding: 

If the first question presented can be answered, as it has 
been by the court, in the affirmative, I do not see why it is not 
equally within the competency of the legislature to forbid the 
production and sale of any new article of food, though com- 
posed of harmless ingredients, and perfectly healthy and nu- 
tritious in its character; or even to forbid the manufacture 
and sale of articles of prepared food now in general use, such 
as extracts of beef and condensed milk, and the like, when- 
ever it may see fit to do so, its will in the matter constituting 
the only reason for the enactment. 


Judge Dillon in his work on ‘Municipal Corporations,” 
and also in “Law and Jurisprudence of England and 
America,” page 203, severely criticizes this decision: 


We cannot but express our regret that the constitution of 
any of the States, or that of the United States, admits of a 
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construction that it is competent for a state legislature to 
suppress (instead of regulating) under fine and imprisonment 
the business of manufacturing and selling a harmless, and even 
wholesome, article, if the legislature chooses to affirm, con- 
trary to the fact, that the public health or public policy re- 
quires such suppression. The record of the conviction of 
Powell for selling without any deception a healthful and 
nutritious article of food makes one’s blood tingle. 


In the foregoing quotation Judge Dillon emphasizes 
the difference between regulation and suppression. The 
State may watch the manufacture of oleomargarine and 
make all regulations which may seem necessary to pre- 
vent deceptive sales and the use of deleterious materials. 
That would not destroy the right of anybody. But when 
it comes to taking away a right of an American instead 
of regulating the use or enjoyment of it—that the Con- 
stitution forbids, and to preserve that right by enforcing 
the constitutional guarantee the Judicial Department 
was established. 

Of the theory of the Supreme Court, that it is not 
a part of the functions of the Judiciary ‘to conduct in- 
vestigations of facts entering into questions of public 
policy merely,” Judge Dillon said: 


I appreciate, of course, the difficulties in the way of the 
courts when asked to disregard the false recital in the legis- 
lative act, and I recognize the further fact that the courts 
cannot supply a panacea for legislative misdoings; but still 
I think that invasions of fundamental rights, such as the 
right to pursue what is in fact a lawful business, ought not 
to be dependent upon the epithets with which a legislative 
majority may see fit to characterize it. 


When the makers of the oleomargarine and their chem- 
ists offered to prove that the commodity was clean and 
edible, and when the sales proved its popularity with 
consumers, if there was any doubt remaining it should 
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have been resolved, not for “an elective despotism,” but 
for the Liberty of the Man. 

The case of Powell v. Pennsylvania, the decision of 
which is based squarely on that in the Mugler case, has 
been examined at length to show the development in 
practice of ill-considered precedents. As far as previous 
adjudications were concerned the Mugler decision rested 
on nothing; and as for reasoning in the opinion on con-— 
stitutional principles, there was a dearth, if not an entire 
absence, of it. Yet the case 1s quickly seized upon to 
support the action of “an elective despotism” far less 
defensible than that of the first. For oleomargarine 
would not make men drunk or insane, or impoverish 
them and their families, or otherwise imperil them as 
intoxicating liquors do endanger some persons. Between 
the two cases there was no similarity to make the first 
an authority for the second. Their only likeness was in 
the fact that the legislatures of two States had exercised 
authority without consciousness of the existence of the 
Fourteenth Amendment or of “those general principles 
which are supposed to limit all legislative power.” 

Another reason for dealing at length with the oleo- 
margarine case is that at the outset it shows unwarranted 
the sense of security which the Supreme Court expressed 
nearly twenty-nine years later respecting the use as prece- 
dents of decisions in liquor cases. In the case of Clark 
Distilling Company (242 U. S., 311), reviewed in the 
preceding chapter as upholding the Webb-Kenyon law 
prohibiting under the Commerce Clause the shipping of 
liquor into a State for use contrary to local legislation, 
the Supreme Court admitted that in liquor cases it had 
already gone beyond what would be constitutional with 
respect to any other subject: . 

The fact that regulations of liquor have been upheld in 


numberless instances which would have been repugnant to the 
great guarantees of the Constitution but for the enlarged 
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right possessed by the Government to regulate liquor, has 
never, that we are aware of, been taken as affording the basis 
for the thought that the Government might exert an enlarged 
power as to subjects to which under the constitutional guar- 
antees such enlarged power could not be applied. In other 
words, the exceptional nature of the subject here regulated 
is the basis upon which the exceptional power exerted must 
rest and affords no ground for any fear that such power may 
be constitutionally extended to things which it may not, 
consistently with the guarantees of the Constitution, embrace. 


As just shown, “the enlarged right possessed by the 
Government to regulate liquor’ had already been 
further enlarged to take in a perfectly wholesome and 
harmless article of diet. Notice that in the quoted words 
“regulate” 1s used as a synonym for destroy. Because 
the Liberty of the Man may require some regulation in 
behalf of the general welfare, destruction cannot be in- 
cluded in regulation. This point the Supreme Court 
never has touched. 

The Supreme Court did not explain whence comes 
what it described as ‘‘the enlarged right possessed by the 
Government to regulate liquor.” No right or power is 
possessed by the national government except what is 
granted to it by the Constitution. No clause in the Con- 
stitution gives Government an “enlarged right” to deal 
with liquor. Nor does any provision of restraint on 
Power written in the Bill of Rights (which is all re- 
straint) or in the body of the Constitution say or imply 
that the restraint shall be less operative in liquor cases 
than in others. That is, when the Fifth Amendment 
says that the national Government shall not put a man 
twice in jeopardy, shall not compel him to be a witness. 
against himself, and shall not deprive him of Liberty 
without due process of law, it says so without the slight- 
est suggestion that those interdictions are not to have 
the full force and effect in liquor cases that they do in 
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others. Nor does the Fourteenth Amendment, in for- 
bidding that “any State deprive any person of Life, Lib- 
erty, or Property without due process of law,” carry any 
intimation that in any case whatever the language of 
restraint upon the State shall be meaningless. 

The simple fact is, as the preceding chapter demon- 
strates, that what the Supreme Court calls “the enlarged 
right possessed by the Government to regulate liquor” 
is not a constitutional right at all. 

Contrary to the foregoing statement of the Supreme 
Court, the briefs of counsel in several cases disclose pre- 
directions of the loss of Liberty in other fields as a result 
of these precedents. Since the decision in the case of the 
Distilling Company, in which it was held that a railway 
company could not be compelled to transport liquor into 
West Virginia because the Webb-Kenyon law forbade 
that, it has been decided that the possession of liquor 1s 
illegal even in a State permitting possession, that a bottle 
In a passenger’s valise is transported in interstate com- 
merce, and that liquor carried by a traveler for his own 
use is commerce. Finally, it has been held that the repu- 
table and competent physician, who has done nothing to 
forfeit his Liberty, shall lose it nevertheless. 

It is never safe for the uninspired to prophesy. The 
feeling of the Supreme Court that its decisions in liquor 
cases would not be employed in others had already been 
discounted twenty-nine years before in the oleomar- 
garine case. Moreover, public opinion changes. No one 
can foresee what may be the towering peril of to-morrow 
in the view of some aggressive group holding the State 
legislatures and the Congress under siege. When the 
drinking of liquors was not believed to be an evil at all— 
when the Puritans and other religious people along the 
Atlantic seaboard consumed rum more freely than they 
used water—the great public fear was of witchcraft. But 
the witches long since ceased from troubling, and now 
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at Salem and other places of early “regulation” the 
“seoff-law” is pursued by the successors of the witch- 
hunter. That illustrates the profundity of the great 
American idea, that Government should always let the 
Man alone. | 

Further, when the Supreme Courts of three States 
which had undertaken to control the acquisitions of the 
human mind upheld the legislation of war time and later 
against the German language as a “policy” with which 
the Judicial Department could not interfere, and when 
two of the justices of the Supreme Court of the United 
States were of the like opinion, who can say that the 
day is distant when constitutional barriers against Power 
will be so far broken down that laws will be sustained 
commanding schools to cast out works on evolution and 
to substitute therefor the Book of Genesis? 

All through the cases the Supreme Court uses regulate 
and prohibit interchangeably. It was failure to grasp and 
apply with resoluteness this simple constitutional prin- 
ciple in the Mugler case that prepared and emboldened 
legislatures and courts to regard the word Liberty in the 
Fifth Amendment and Liberty in the Fourteenth as mere 
redundancies of language. 


II 
Legislators Using Other People’s Money 


In January, 1911, the Supreme Court of the United 
States upheld (Noble State Bank v. Haskell, 219 U. S., 
104) an act of the legislature of Oklahoma as disregard- 
ful of the Liberty and Property protected by the Consti- 
tution as the law of Pennsylvania respecting oleomar- 
garine had been. 

If there was one duty in which a few of the new States 
had been more delinquent than in any other it was in 
that of protecting their citizens from what came properly 
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to be called “wildcat banks.” They granted to any group 
who could raise a small capital a charter to open a bank 
and receive the money of the people on deposit. No ex- 
amination was made to ascertain whether the applicants 
had capacity as bankers or character as men. After the 
bank began operations it was visited occasionally by a 
bank examiner who usually knew nothing about banking 
and who secured his place as an employee of the State 
because of his mechanical skill in politics. In one State 
the so-called examiner did not discover until after the 
swindling of the people that the safe was painted on the 
wall. Having through a long term of years, marked by 
the most deplorable losses to poor people, shown a lack of 
vigilance and capability in regulating banking, some of 
the delinquent States conceived the idea of making 
capable and honorable bankers pay the obligations of 
the incompetent or rascally whom they had authorized 
to engage in banking and receive the people’s money. 
Oklahoma enacted such a law. It provided for a De- 
positor’s Guaranty Fund to be established by a levy of 
one per cent on the deposits of all the banks, out of 
which the debts of the unfortunate, incompetent or dis- 
honest banks should be paid. Having created the banks, 
reason and fairness would suggest that the State itself 
assume financial responsibility for the capability and 
character of its creatures. But some States, like some 
individuals, prefer to operate with other people’s money. 
When called upon to help pay depositors in a compet- 
ing bank which the State of Oklahoma had not prevented 
from becoming insolvent, the officers of a well-managed 
and successful bank resisted on the ground that the Four- 
teenth Amendment says that “no State shall . . . de- 
prive any person of Life, Liberty or Property without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.’ When 
the laws did not oblige solvent merchants to pay the 


166) LOSING “LIBERTY  JUDICTALL iN 


debts of bankrupt merchants, and successful manufac- 
turers to pay the creditors of unsuccessful competitors, 
naturally a reasoning banker would conclude that the 
Equal-Protection Clause of the Fourteenth Amendment 
had been violated by the legislature; and he would feel 
also that the summary treatment given by the act took 
from his “property without due process of law.” 

Not so. Where the line should be drawn to distinguish 
banking from other forms of business not thus burdened 
the Supreme Court of the United States regarded as 
“a, futile question.” Of course, mercantile, manufactur- 
ing or other business concerns do not receive the money 
of the people in the way that banks do; but it is well 
known to the business world, to the Bar, and particularly 
to the courts of bankruptcy in cities, that many business 
“failures” of State-created or State-licensed companies 
are planned from the beginning and that they leave help- 
less as many creditors, large and small, as there are de- 
positors in a Main Street bank.” Regardless of this, how- 
ever, and of the Equal-Protection Clause, the State, by 
mere proclamation or fiat, took for its uses the money of 
one man to pay the debt of another. The State is for- 
bidden to take ‘“‘property without due process of law.” 
If legislative fiat 1s to be due process, why did our fore- 
fathers set up the Judicial Department? | 

In upholding the legislation the Supreme Court ad- 
mitted in part the contention of the bank: 


There is no denying that by this law a portion of its prop- 
erty might be taken without return to pay the debts of a 
failing rival in business. 


1 The United States Circuit Court, which held a like law of Nebraska 
unconstitutional, and whose holding was reversed by the Supreme 
Court of the United States, pointed out many instances of insolvency 
which work as great hardships to the people as the failures of banks. 
The solvents in those fields are not asked to pay the debts of their 
insolvent competitors. 

The United States District Court of Kansas held unconstitutional a 

similar law of that State. The decision was reversed. 
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Even so, that, with the development of thinking, be- 
comes due process: 


In short, when the Oklahoma legislature declared, by impli- 
cation, that free banking is a public danger and that incor- 
poration, inspection, and the above-described co-operations 
are necessary safeguards, this court certainly cannot say it is 
wrong. 


With any policy of a State as a policy the courts have, 
of course, nothing at all to do. But with legislation 
which declares “by implication that free banking is a 
public danger” the courts have everything to do because 
(1) the high record of banking in many States shows 
that the implication is not true, and (2) consequently 
the taking of one banker’s money to pay the obligations 
of another violates constitutional right. As the legisla- 
ture did not say directly that “free banking is a public - 
danger,” the Supreme Court might have left it at that 
and not set up the danger by implication. But had the 
legislature in plain terms, instead of by implication, de- 
clared free, capable, and intelligently supervised banking 
to be a public danger, it would nevertheless be untrue. 
Everybody else knows that—why should the Supreme 
Court remain in the dark about it? 

“All others can see and understand this,” said the Su- 
preme Court in the Child Labor Tax case (259 U.5., 20, 
37), meeting the contention that the act of Congress was 
a real revenue law and not an impudent invasion by Con- 
gress of the States; “how can we properly shut our 
minds to it?” 

If “free banking is a public danger,” then the remedy 
is, not to make solvent men pay its losses, but to license 
it with more strictness and to regulate it with vigilance. 
There never was “free banking” anywhere: every bank 
was opened under a law of the legislature. But there was 
some unregulated banking, and some men who were not 
bankers were licensed by the State to operate banks. 
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The law of Oklahoma itself clearly recognizes that 
banks generally are safe: its preparation is for excep- 
tional instances, for only one_per cent of deposits. There 
is an implication that free and regulated banking is not 
a public danger—that it is 99 per cent sound. 

The point here is that where there is room for any 
doubt the prohibitions of the Constitution, in this in- 
stance of the Fourteenth Amendment, should be liber- 
ally enforced, as was shown in the preceding chapter by a 
quotation from a decision holding void a stamp tax on 
an export bill of lading because the Constitution forbids 
a tax on the exports of any State. According to that the 
Equal-Protection Clause of the Fourteenth Amendment, 
and the command that no State “deprive any person of 

. property without due process of law,” are to be 
liberally construed to make them effective and to pro- 
tect the Man against Government. It should never be 
lost to sight for an instant that all the Constitution is 
about is to protect the Man against Government and his 
fellow men. Whenever possible Government is to let 
him alone. That is the American idea. 

On the difficulties met in such relations the Supreme 
Court said: 


We have few scientifically certain criteria for legislation, | 
and as it is often difficult to mark the line where what is 
called the police power of the States is limited by the Con- 
stitution of the United States, judges should be slow to read 
into the latter a nolumus mutare [we are unwilling to change] 
as against the law-making power. 


In this case the question was of reading out of the Con- 
stitution the barrier of the Fourteenth Amendment 
against the States. It is never necessary to read anything 
into the Constitution: it is quite sufficient. 

“We are unwilling to change” was put into the Con- 
‘stitution in the beginning for the judges by the last words 
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of Article VI, which require that “judicial Officers, both 
of the United States and of the several States, shall be 
bound by Oath or Affirmation to support this Constitu- 
tion.” The judges cannot be willing, therefore, properly, 
to change the Constitution. In 1858 the Supreme Court 
pronounced this provision of Article VI of surpassing im- 
portance (Ableman v. Booth, 21 Howard, 506) in a case 
in which a State court (being willing to change the Con- 
stitution) undertook by habeas corpus to deliver a man 
from the custody of an officer of the United States: 


This is the last and closing clause of the Constitution, and 
inserted when the whole frame of government, with the powers 
hereinbefore specified, had been adopted by the Convention; 
and it was in this form, and with these powers, that the Con- 
stitution was submitted to the people of the several states for 
their consideration and decision. . . . In the emphatic lan- 
guage of the pledge required, it is to support this Constitution. 
And no power is more clearly conferred by the Constitution 
and laws of the United States than the power of this court 
to decide, ultimately and finally, all cases arising under the 
Constitution and Laws. 


In that case the Supreme Court did not feel that it 
was writing into the Constitution a nolumus mutare as 
against the power of the State. As previously observed, 
everything needful to keep powers in balance is in the 
Constitution, and particularly the nolumus mutare to 
the judges in the oath which it requires of them. The 
judges would better leave changes in the Constitution 
to be worked out under Article V, authorizing amend- 
ments. As too many changes have already been made 
under that Article, the volunteer and unauthorized aid 
of the judges is very undesirable. 

The danger lies in reading out of the Constitution its 
substance, especially in favor of the law-making power, 
the “elective despotism” which its framers feared for 
many sufficient reasons. On reading out of the Consti- 
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tution provisions put there to hold Government where 
it belongs Chief Justice Marshall said: 


To what purpose are powers limited, and to what purpose 
is that limitation committed to writing [in the Constitution], 
if these limits may, at any time, be passed by those intended 
to be restrained? 


So the bankers in this case felt about the Equal-Pro- 
tection Clause and the warning to the State that it do 
not take the property of “any person . . . without due 
process of law.” 


III 
Public Taking Private Property 


Another case exhibiting the penchant of State Govern- 
ments to do good with other neople’s money was decided 
(Erie Railroad v. Board, 254 U.S., 394) in January, 1921. 
The Board of Railroad Commissioners of New Jersey 
ordered track elevation over fourteen street crossings and 
construction under one crossing in Paterson, all cross- 
ings within a few blocks. That would make necessary 
the reconstruction of switch tracks and spur tracks serv- 
ing manufacturers and industries. The cost would be 
over $2,000,000. As the company claimed to be finan- 
cially unable to meet the expense, and as it believed the 
order one which would take private property for public 
use without due process of law, it appealed to the courts 
for protection. 

The Supreme Court of the United States sustained the 
order as within the police power, but it did not leave 
the property-owners entirely without hope: 


If burdens imposed are so great that the road cannot be 
run at a profit, it can stop, whatever misfortunes the stopping 
may produce. 


It is at least something to stockholders to be permitted 
thus to abandon a sunken investment and not be required 
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to assess themselves indefinitely to serve the people. For 
in the case on which the foregoing language was based a 
State insisted that a railway must be operated after the 
lumber traffic for which it had been constructed had 
been exhausted and it had ceased to earn operating costs, 
to say nothing about dividends to the stockholders. This 
decision took for a precedent a case decided (1914) seven 
years earlier holding a railway company obliged to con- 
struct a bridge made necessary by the opening of a canal 
connecting two lakes in a city park. As the amount there 
- involved was only $17,515, of which $2,544 was for orna- 
mental purposes, the case does not look so bad. But, 
according to the principle stated later by the Interstate 
Commerce Commission, it appears just as large, for the 
work was made necessary, not by the railway company, 
but by the City Beautiful. 

Such cases make clear how irrational Government can 
be, and how accurately Jefferson described some of its 
activities as ‘mischief,’ from the doing of which, he said, 
it should be bound down “by the chains of the Constitu- 
tion.” 

The problem, which is the theme of this book, is how 
to keep it chained after it has once been bound. The 
Judicial Department was created for this purpose; but 
without the support of an educated people it cannot in 
reason be expected to stand forever against the unconsti- 
tutional activities of forty-eight State legislatures, the 
doings of which are too often upheld by the elective 
judges of the States. 

The Board of Law Examiners of an eastern State, in 
which is situated one of the great universities with a 
celebrated law school, recently asked applicants for 
admission to the Bar only four questions on constitu- 
tional government, and they in no degree dealt with 
principle or philosophy: (1) When was the first amend- 
men made, (2) how many amendments before the Civil 
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War, (3) what amendments were in consequence of that 
War, and (4) how many amendments since, naming 
them. Evidently the examiners assumed that the gradu- 
ates of the law school could not pass a thorough exami- 
nation, such a search as every eighth-grade school should 
prepare boys and girls to stand. It is not unfair to say 
that the foregoing test is a specimen of what is done by 
bar examiners throughout the country, even more thor- 
ough than some States apply. When lawyers are 
admitted to the Bar without adequate instruction in con- 
stitutional principle (as they too generally are), then it 
is not to be expected that lawyers in State legislatures 
will oppose intelligently such measures, for example, as 
the German language acts, or that lawyers raised from 
such a Bar to judgeship on the Bench of the State will 
be able to see why constitutional Liberty is insulted by 
such laws. Yet one of the charges laid by demagogues 
against the Supreme Court of the United States is that 
it too often reverses the supreme courts of States. And 
the Supreme Court of the United States has declared 
that if State commissions and courts would do their duty 
with more intelligence and courage its calendar would be 
much reduced. That is absolutely true, as every volume 
of Supreme Court reports bears witness. With the Bench 
and Bar thus lacking, what can be expected of the press 
and the people? In short, what is the prospect of self- 
government? 

If Bar examiners in the States would ask applicants for 
admission to quote the clause in the Constitution which 
grants (or even implies) power to Congress to legislate 
on maternity and appropriate public funds to establish 
itself as general supervisor of childbirth, they would be 
getting at some of the philosophy of our government, 
not only, but also dealing with dangerous actualities. 
Under what provision in Article I of the Constitution, 
establishing Congress, naming its powers, and imposing 
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restrictions, did a senator introduce a resolution that 
the Supreme Court of the United States (created and 
empowered as an independent Department by Article 
III) should not hold an act of Congress violative of 
constitutional limitations unless seven of the nine justices 
so vote? Under what clause does another senator pro- 
pose to strip the Supreme Court of a part of the equity 
power vested in it by the Constitution? Where does 
another senator find authority for a bill to prescribe pro- 
cedure in Federal courts in jury cases? Where did 
Congress get power to enact the Cotton Futures Law, the 
Warehouse Law, the Codperative Marketing Law? While 
under the Commerce Clause of the Constitution there 
was probably power in Congress to establish the Depart- 
men of Commerce and put a Secretary of Commerce in the 
Cabinet, what constitutional authority had it for setting 
up a Department of Labor and giving the head of it a 
seat in the Cabinet? If Bar examiners would draw some 
of their questions from the constitutional life of the time 
they would compel law schools to give to coming men 
instruction not only more interesting, but also more suited 
to the needs of an era of scrambled ideas and cowardice 
in public life. Even if the schools should continue in 
their failure to teach sufficiently constitutional govern- 
ment, the Bar examiners can be instrumental in per- 
vading the country with a leaven which would improve 
the whole lump. 

The reports of the Erie Railroad to the Interstate 
Commerce Commission show that at that time it was in 
poor financial condition. Yet, as it was serving New 
York, New Jersey, Pennsylvania, Ohio, Indiana and 
Illinois, a suspension of operation would have been dam- 
aging to vast populations. So the alternative suggested 
in the decision was not workable. 

While the duty of a railway company to open crossings 
and keep them open is a continuing one, that should 
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apply to ordinary and not extraordinary conditions. 
When cities encourage the massing of population and 
business in tall buildings, and otherwise produce conges- 
tion, the condition is not chargeable to a railway, nor is 
the entire expense of relieving it properly a burden on 
the payers of freights in many States. The railway did 
not make the congestion. Its continuing duty in the law 
to keep crossings open was placed upon it generations 
before such crossings as those in Paterson were 
dreamed of. A city should recognize its partial if not 
complete responsibility for the situation and bear at 
least a portion of the expense. To take by order of a 
board over $2,000,000 from a railway company for the 
safety of the people within a few blocks, where the peril 
was not caused by the company, is very much like a de- 
nial of due process. Three dissenting justices evidently 
had this view. Of course, it is often difficult, as the Su- 
preme Court has frequently said, to draw the line pre- 
cisely; but the rule should be in such cases to give the 
doubt to the limitation on Power—to the Property- 
Clause of the Fourteenth Amendment rather than to the 
State, particularly as the Amendment was written spe- 
cially to hold the State in check. 

As a railway company can meet such costs only by 
freight rates and passenger fares, numerous cities have 
put local improvements on people throughout the coun- 
try who could have no legal interest in the matters. See- 
ing the extent to which the City Beautiful and the City 
Reconstructed were carrying their thriftiness, the Inter- 
state Commerce Commission issued a warning in 1925, in 
a case (101 I. C. C., 647) where a city planning commis- 
sion, a “body charged with the systematic development 
and beautification of the city,” procured the filing of a 
petition with the Interstate Commission for a union sta- 
tion, with the relocation of the main line of one road and 
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the re-arrangement and relocation of tracks of other car- 
riers. The State corporation commission filed the peti- 
tion willingly, precedents indicating that it would be 
easy to get the work done with other people’s money. 
The petition was dismissed on the ground that the Com- 
mission was without power under the law to order the 
construction of a union station, the railways having the 
right to provide adequate facilities for the public accord- 
ing to the best judgment of their managers. Recommend- 
ing that the interested parties try to agree, the Commis- 
sion, which had been given control of capital expendi- 
tures with strict supervision of accounts, threw out this 
advice: 


The future as well as the present must be looked to, and 
the railroads should stand willing to make reasonable expendi- 
tures to provide needed facilities and safe-guards. The State 
and municipal authorities should bear in mind that the City 
will be the principal beneficiary of a plan having for its pur- 
pose the things adverted to above, and that this being so, the 
railroad should not be expected to bear more than a reason- 
able and fair share of the financial burden. 


So, notwithstanding the decision of the Supreme Court 
in the Erie case, the farmers, who pay to railways rela- 
tively high freight rates on their grain, live stock, fruits, 
agricultural implements, and supplies, will probably no 
more be charged with relieving congestion which tall 
buildings have created in cities, an expense which the 
owners of the buildings and the other local taxpayers 
should rightly carry. 

This case, like the oleomargarine case and the bank 
case, illustrates how very ruthless Government can be 
and suggests the wisdom of the writers of the Constitu- 
tion in placing checks upon it. They knew that, uncon- 
trolled, it would go from bad to worse. 


176) LOS TN GW Bi RY STi Gala Stae eae 


IV 
Congressional Invasion of Judicial Department 


A case in which the Supreme Court of the United 
States permitted the ever-reaching Legislative Depart- 
ment to encroach upon the Judicial Department was de- 
cided (Michaelson v. U.8., 266 U.S., 422) in 1924. | 

A bill which the Circuit Court of Appeals said was 
drafted for special interests (as the unconstitutional 
child-labor laws were enacted for one group of lobbyists, 
the Webb-Kenyon law and the Reed amendment for 
other vote-controlling groups, and the Maternity law was 
for others) provided that where any person should dis- 
obey any writ of a District Court of the United States or 
of a court in the District of Columbia and the act should 
be a criminal offense under a statute of the United 
States or a law of the State in which the act was done, 
then he should be proceeded against as in the statute 
provided, and, upon demand, he should be entitled to a 
trial by jury. 

Michaelson left the employ of a railway company with 
others who went on strike in Wisconsin. He disobeyed 
an order of the District Court of the United States by 
intimidating workers. When cited by the court for con- 
tempt of the order (not for disobedience of the law of 
the State) he demanded under the State law a jury 
trial, which was denied, and he was punished by the 
Court. 

That action was sustained (291 Fed., 940) by the Cir- 
cult Court of Appeals of the Seventh Circuit, which held 
(1) that Michaelson had ceased to be an “employee” un- 
der the Clayton Act, for which reason it did not apply to 
him, and (2) that in attempting to strip courts of equity 
of their powers the Clayton Act was unconstitutional. 
It stated that as Article III, section 2, says that “the 
judicial Power shall extend to all Cases, in Law and 
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Equity, arising under this Constitution, the Laws of the 
United States,’ and under treaties, Congress is as power- 
less to destroy trial by chancellor (without jury) mn equity 
cases as it is to destroy the trial by jury which the Con- 
stitution guarantees in law cases. 

Meeting the contention that as Article I, section 1, 
says that “the judicial Power of the United States shall 
be vested in one Supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain 
and establish,’ Congress is thereby empowered to con- 
trol the United States District Courts which it has es- 

tablished, the Circuit Court of Appeals said: 


Viewing the inferior courts, and also the Supreme Court as 
an appellate tribunal, the agency to exercise the legislative 
power of the United States [Congress] can, as a potter, shape 
the vessel of jurisdiction, the capacity to receive; but, the 
vessel having been made, the judicial power of the United 
States is poured into the vessel, large or small, not by Con- 
gress, but by the Constitution. 


That is not only very logical, but it is also immensely 
practical. For if Congress could, whenever the growth 
of the country requires the establishing of what the 
Constitution terms “inferior courts,” manufacture one 
to suit its own notions, after the manner of the immortal 
George III and some of his predecessors, what was 
gained by the Revolution? Was the old tyranny ex- 
changed for “an elective despotism”? Jefferson said that 
that was not what they fought for. In the Declaration 
of Independence the complaint was set out that “he 
[George III] has made Judges dependent on his Will 
alone for the tenure of their offices and the amount and 
payment of their salaries.” The judge was a mere crea- 
ture of the King to take dictation—to follow a Clayton 
Act when told to do so. Hence the provisions in the 
Constitution for independent judges, who “shall hold 
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their Offices during good Behavior’ and whose “Com- 
pensation . . . shall not be diminished during their 
Continuance in Office.” 

Congress may limit the jurisdiction of inferior courts 
established according to needs: one may try criminal 
cases, another bankruptcy cases, another patent cases, 
another commerce cases—but “the judicial Power of the 
United States” flows into such courts, not from Congress 
(which has only legislative power) but from the people 
through their Constitution. The extent of the Court’s 
operations (jurisdiction) Congress may set to meet the 
needs of the public, but with “the judicial Power of the 
United States,” which the Constitution (Article III) says 
“Shall be vested in one Supreme Court and such inferior 
courts as Congress may from time to time ordain and es- 
tablish” —with the power of the inferior court, which 
comes from the people through their Constitution, Con- 
gress has no more to do than it has with that of the Su- 
preme Court. Both the Supreme Court (created by the 
Constitution) and the inferior courts (created by the Con- 
stitution and to be established by Congress as needed) get 
their power from the one sentence of the Constitution 
just before quoted—both have breathed into them one 
breath of life. 

What is contained in that breath? Article III, section 
2, says that “the judicial Power shall extend to all Cases, 
in Law and Equity.” In equity courts there was no jury 
trial of right in 1787, nor has there been since, nor can 
there legally be without an amendment to the Constitu- 
tion. 

The simple question is whether Congress could amend 
the Constitution by the Clayton Act, thereby setting 
aside the provisions of Article III on the judiciary and 
rendering unnecessary the formalities of Article V, on 
amendments. 
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In reversing the decree of the Circuit Court of Appeals 
this was stated by the Supreme Court of the United 
States to be the point: 


But the simple question presented is whether Congress may 
require a trial by jury upon the demand of the accused in an 
independent proceeding at law for a criminal contempt which 
is also a crime. 


It was a crime by the law of Wisconsin. But the 
United States District Court was not administering the 
law of that State: it was applying a rule of equity for 
the maintenance of the dignity of the American people, 
one of whose judicial tribunals, existing under Article 
III of the Constitution, had been openly flouted. If the 
employer had wanted to start proceedings under the 
State law to punish the offender, or if the prosecuting 
attorney of the State had chosen to take steps under the 
statute, then a jury would have been called. In the 
Debs case (158 U. S., 564) it was said that the offender 
might be punished both ways, for violating local law as 
well as for showing contempt of the order of the court. 
“To submit the question of disobedience to another trib- 
unal,” it was there said, “be it a jury or another court, 
would operate to deprive the proceeding of half its effi- 
cacy.” But the Wisconsin statute had no application to 
the proceeding for contempt in the court of the United 
States, nor had Congress power to adopt that statute and 
put it over the courts of the Nation and thereby strip 
those courts of the equity power vested in them by the 
Constitution. It had been held by the Supreme Court 
in 1920 (Knickerbocker v. Stewart, 253 U. 8., 149) that 
Congress could not adopt the Workmen’s Compensation 
laws of the different States as a national act covering 
seamen engaged in foreign commerce—it could not thus 
let the States legislate for the Nation—it could not dele- 
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gate its power. There it had power which it could not 
delegate: here it tried to delegate a power which it never 
possessed. 

The District Court of the United States did not bring 
the defendant to the bar to punish him for violating the 
law of Wisconsin—it called him in to deal with him for 
trampling on its order. It is for the affronted court itself 
to maintain its own dignity, and the dignity of the peo- 
ple who created it, without asking a jury, or the law of 
a State, or any other court, to protect it. 

Over its power (poured into it by the Constitution) in 
that relation neither Congress nor the legislature of Wis- 
consin had any authority whatever. 

The Supreme Court of the United States reasoned it 
out this way: 


That the power to punish for contempts is inherent in all 
courts, has been many times decided and may be regarded 
as settled law. It is essential to the administration of justice. 
The courts of the United States, when called into existence 
and vested with jurisdiction over any subject, at once become 
possessed of the power. So far as the inferior Federal courts 
are concerned, however, it is not beyond the authority of Con- 
gress (Ex. p. Robinson, 19 Wall, 505; Bessette v. Conkey, 
194 U.8., 324, 326); but the attributes which inhere in that 
power and are inseparable from it can neither be abrogated 
nor rendered practically inoperative. That it may be regu-— 
lated within limits not precisely defined may not be doubted. 
The statute under review is of the latter character. 


That is to say, while Congress cannot take the equity 
power away from the courts, the power “may be regu- 
lated within limits not precisely defined.” The courts 
retain their constitutional equity power, but in certain 
cases cannot use it. That is all that Congress and those 
behind it wanted. The Judicial Department may be- 
guile itself with the belief that it retains its equity pow- 
ers intact, but the practical truth is that the Legislative 
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Department invaded its constitutional domain and car- 
ried away a part of its authority. 

The Supreme Court was of the opinion that Congress 
could extend the right to jury trial in criminal contempts 
(where the public interest and the defendant are con- 
cerned) by converting a civil contempt (where the em- 
ployer and the defendant are concerned) into a criminal 
contempt. But the most familiar of doctrines is that 
what cannot be done directly cannot be accomplished by 
indirection. That is, if Congress cannot say outright 
that the courts of the United States, established in pur- 
suance of the Constitution, shall no longer possess a cer- 
tain equity power, then it cannot bring that to pass by 
the legislative legerdemain of extending the definition of 
criminal contempts to include civil contempts. The pub- 
lic had no interest in this as a criminal matter. It in- 
volved a former employee who interfered with the rights 
of his former employer in defiance of an order of a court 
of equity of the United States. If that act was also a 
crime by the law of Wisconsin, that was for the officials 
of that State to look after." By the trick of making a 
Federal court act under the State statute and thereby 
transfer to a jury what was not in equity a subject matter 
for a jury Congress would increase its power and lessen 
that of the Judicial Department—an ambition of the 
Legislative Department which “slumbers not nor sleeps.” 


1 As illustrative of the principle that neither the Legislative Depart- 
ment of Government nor the Executive Department should interfere 
with the Judicial Department in the discharge of the powers which it 
holds under the Constitution precisely as those departments hold theirs, 
it may be mentioned that in Wisconsin (the statute of which was 
involved here) the Supreme Court of the State held (187 N. W., 
83) that the pardoning power of the Governor could not liberate a 
man under punishment to enforce, not a public, but a private, right, 
as where there was interference with the business of a former employer 
by picketing and intimidation, just as there was in the Michaelson 
case; and that in Massachusetts the Supreme Judicial Court held 
(236 Mass., 317) that the legislature is without authority to lmit the 
constitutional power of the courts for self-protection. Otherwise, where 
would the end be? 
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The Supreme Court stands for the principle but yields 
the substance, as it did in sustaining some prohibitory 
laws: 


The only substantial difference between such a proceeding 
as we have here, and a criminal prosecution by indictment or 
information is that in the latter the act complained of is the 
violation of a law and in the former the violation of a decree. 
In the case of the latter the accused has the constitutional 
right of trial by jury; while in the former he has not. ‘The 
statutory extension of this constitutional right to a class of 
contempts which are properly described as “criminal offenses” 
does not, in our opinion, invade the powers of the courts as 
intended by the Constitution or violate that instrument in 
any other way. 


That calls up what Hamilton said in ‘The Federalist” 
(No. 78), where he discussed the relative powers of the 
three Departments of Government, pointed out the great 
initiatives which both the Congress and the President 
possess, while the Judicial Department has none at all, 
and added that the Judicial will need the protection of 
the people: 


It proves incontestibly that the Judiciary is beyond com- 
parison the weakest of the three Departments of power; that 
it can never attack with success either of the other two; and 
that all possible care is requisite to enable it to defend itself 
against their attacks. . . . For I agree that “there is no 
Liberty if the power of judging be not separated from the 
Legislative and Executive power.” 


“There is no Liberty,’ repeating Hamilton’s words, 
where a legislative body can tell a court how to try a 
case any more than there was when George III made 
“Judges dependent on his Will alone for the tenure of 
their offices and the amount and payment of their sal- 
aries.’ When judges are prevented by any power from 
passing on legal questions by the application of legal 
principles, then, as Hamilton said, “there is no Liberty.” 
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The educated people must be on guard when under- 
mining legislation is proposed, and particularly when the 
Legislative Department tries to assume or direct Judicial 
Power. In a previous chapter the highest foreign au- 
thorities were quoted to show that nothing has con- 
tributed more to the success of our Republic than the 
operation of the Judicial Department. It is what dis- 
tinguishes our government from the failures of the cen- 
turies, including those governments which perished be- 
fore our view in the World War, wrecked without reason 
by man in power, who was not bound down “from mis- 
chief by the chains of” a “constitution.” 

We should be careful, as Judge Dillon said, not to 
make the mistake of the base Judean, who threw a pearl 
away richer than all his tribe: we should not cast off 
what has so far been our salvation. 


V 
Supreme Court Yields to Encroachment by Congress 


Another case in which the Judicial Department gave 
ground to the aggressive Legislative Department was 
decided (McGrain v. Daugherty, 273 U.8., 135) in Janu- 
ary, 1927. The Supreme Court of the United States 
reversed a holding of the United States District Court 
for the southern district of Ohio releasing by habeas 
corpus Mally 8. Daugherty from the custody of a deputy 
Sergeant-at-Arms of the United States Senate, by whom 
he had been arrested as a contumacious witness under 
a warrant of attachment issued by the Senate. The 
Supreme Court directed “that the final order in the Dis- 
trict Court discharging the witness from custody be 
reversed.” 

At the head of the Department of Justice of the United 
States is the Attorney-general, a member of the Cabi- 
net of the President. Previously to March 28, 1924, 
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when the Attorney-general resigned, ‘various charges,” 
the Supreme Court stated, ‘of misfeasance and nonfeas- 
ance in the Department of Justice after he became its 
supervising head were brought to the attention of the 
Senate by individual senators and made the basis of an 
insistent demand that the Department be investigated 
to the end that the practices and deficiencies which, 
according to the charges, were operating to prevent or 
impair its right administration might be definitely ascer- 
tained and that appropriate and effective measures might 
be taken to remedy or eliminate the evil. The Senate 
regarded the charges as gross and requiring legislative 
attention and action.” 

The resolution of the Senate directing the investiga- 
tion did “not in terms,” the Supreme Court said, “avow 
that it is intended to be in aid of legislation.” That is 
important, for on this basis alone was the action of the 
Senate sustained. 

The avowal of a purpose to legislate was put in a later 
resolution authorizing a warrant of arrest after the 
authority of the Senate had been challenged to exert 
under the Constitution what was declared to be the 
judicial power of arrest and punishment. ‘Then it was 
recited that the information sought by the investigation 
was wanted as a “basis for such legislation and other 
action” as might be deemed necessary. “And other 
action,’ the defendant contended, meant action beyond 
the power of a legislative body. 

But it was immaterial what the resolution declared. 
If the Senate did not receive from the Constitution the 
judicial power to arrest and punish, it could not confer 
that power upon itself by reciting that it was in quest 
of data as a basis of legislation. Moreover, the Senate 
is not competent to legislate. Neither are the Senate 
and the House of Representatives together. All their acts 
must be submitted to the President for approval or veto. 
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And even had there been a joint resolution of the Houses 
signed by the President, a joint legislative committee 
would not possess judicial power. That blending of 
powers which Jefferson and Madison opposed as “the 
very definition of despotic government” finds no sanction 
in the Constitution. On the contrary, as will be seen, 
numerous provisions exclude the implication. 

The resolution authorized a select committee of five 
senators “to investigate ... and report .. . concern- 
ing the alleged failure of . . . Attorney-general of the 
United States to prosecute properly violators of the 
Sherman Anti-Trust Act and the Clayton Act against 
monopolies and unlawful restraint of trade; the alleged 
neglect and failure . . . to arrest and prosecute” named 
persons “and their co-conspirators in defrauding the 
Government, as well as the alleged neglect and failure 

. to arrest and prosecute many others for violations 
of Federal statutes, and his alleged failure to prosecute 
properly, efficiently, and promptly, and to defend all 
manner of civil and criminal actions wherein the Gov- 
ernment of the United States is interested.” The select 
committee was directed to report also on “the activities 
of the” Attorney-general .. . “and any of his assistants 
in the Department of Justice which would in any manner 
tend to impair their efficiency or influence as representa- 
tives of the United States.” 

The select committee was authorized to call witnesses 
with books and papers. 

The defendant, brother of the Attorney-general, 
refused to appear as a witness on the ground that the 
Senate lacked the power which it was essaying to exert. 
He was arrested for contempt of the Senate, and released 
by the United States District. Court, which said that “it 
is exercising the judicial function; this it has no power 
to do.” The lower court’s order was reversed by the 
Supreme Court. 
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This discussion will be without any reference to per- 
sons who may be guilty or innocent—it will relate solely 
to constitutional principle and power. 

The foregoing charges against the Attorney-general 
and the Secretary of the Interior set out what were viola- 
tions of their oaths and of the criminal code of the United 
States. The Constitution, always sufficient, takes care 
of that. In the Fifth Amendment, written to hold in 
check the power of the Congress, and one of the provi- 
sions of the Bull of Rights which many of the States 
called for when they ratified the Constitution, is this: 


No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or pub- 
lic danger. 


Let it be repeated that the provision is in the Bill of 
Rights, written against national Power, and designed to 
hold in control “any government on earth.” 

The Grand Jury is a body created by the same power 
that set up the Senate. In its field it is no more to be 
ignored or pushed aside than is the Senate, or the House 
of Representatives, or the President in the field assigned 
to each. The Grand Jury of the Constitution sits in 
secret so that the honor of the accused may not be affected 
until evidence enough of guilt has been adduced to war- 
rant the return of an indictment making specific charges. 
It superseded the old Anglo-Saxon pursuit with horn and 
voice, by which one aggrieved, or one discovering a 
felony, raised hue and cry. His neighbors were bound 
to turn out and follow. When the accused was caught 
he was not permitted to say anything in court in self- 
defense. An English writer said that the Grand Jury 
had been useful to “baffle the attempts at malevolence.” 

A capable United States Attorney, with a Grand Jury 
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of sound men called by a United States District Court, 
could have conducted an investigation of the charges 
made, subpoenaed witnesses, compelled the production 
of books and papers, and altogether drawn out the facts. 
Were the facts as alleged, or even not so bad, an indict- 
ment would have been returned containing specific 
charges of violation of the law, which the witnesses 
heard and the documents examined convinced the Grand 
Jury that it should make. Then would follow, as pro- 
vided in the Sixth Amendment, “a speedy and public 
trial, by an impartial jury of the State and district 
wherein the crime shall have been committed.” The evi- 
dence offered to the jury would not be hearsay: it would 
come from persons knowing the things they stated, and 
from books, records or papers duly proved. The trial 
judge, holding firmly to the tested rules of evidence, 
would not allow the malevolent to use the trial for the 
expression of their feeling, nor the vindictive to take 
the opportunity to get even with somebody. What per- 
sons then dead were reported to have said to some one 
would be left with the dead. 

This procedure, set out in the Constitution of the 
United States, had served its purpose well for over a 
century and a third when the Senate began the investiga- 
tion under review. 

After a public trial before a judge learned in the 
law and a jury—for Article III, section 2, requires that 
“the Trial of all Crimes, except in Cases of Impeach- 
ment, shall be by Jury’”—the indicted man is convicted or 
acquitted. 

Until this procedure specified in the Constitution has 
shown itself to be inadequate for the punishment of 
crime it should be followed. And no other method should 
be employed until this one: has been superseded by an 
amendment to the Constitution. No thinking person 
has ever suggested that this ancient and effectual pro- 
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cedure should be abandoned for the hue and cry of the 
Legislative Department. 

The charges stated in the resolution of the Senate 
might have been followed up in another constitutional 
way. Article III, section 4, of “the supreme Law of the 
Land,” says: | 

The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment 
for, and Conviction of, Treason, Bribery, or other high 
Crimes and Misdemeanors. 


The accusers of President Andrew Johnson contended 
that “an impeachable crime or misdemeanor . . . may 
consist of a violation of the Constitution, of law, of an 
official oath, or of duty, by an act committed or omitted, 
or, without violating a positive law, by abuse of discre- 
tionary powers from improper motives, or from improper 


purposes.” * So the road to impeachment is wide. 
Article I, section 2, provides that “the House of Repre- 
sentatives ... shall have the sole power of Impeach- 


ment.” This is a direct authority to investigate, the 
like of which the Senate does not possess. The House 
of Representatives could have called for witnesses and 
papers in the preparation of articles of impeachment. 
That was the House, if either, which should have moved. 
But it could not have moved “for legislative purposes,” | 
as the Senate did. It had power to move only for im- 
peachment purposes. The Senate, not having power 
expressed in the Constitution to attack the Judicial 
Department or the Attorney-general, cloaked its move 
under a search for information on which to base such 
“legislative and other action as the Senate may deem nec- 
essary and proper”—as though the Senate could legislate 
without the concurrence of the House and the signature 
of the President! 


See Norton’s “The Constitution of the United States: Its Sources 
and Its Application,” page 129. 
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Article I, section 3, gives the Senate “the Power to 
try all Impeachments: when sitting for that Purpose 
they shall be on Oath or Affirmation.” That is the only 
semblance of judicial power that the Senate derives from 
the Constitution. But it cannot sit as a court of impeach- 
ment until the House of Representatives has preferred 
articles of impeachment against somebody. Evidently 
the House did not see fit to move in that way. The non- 
action of the House had its presumptive force. 

But had the House filed articles of impeachment and 
the Senate sat as a court and convicted the accused 
he would have been subject to severe treatment, for the 
last clause of Article I, section 3, of the Constitution 
says: 

Judgment in Cases of Impeachment shall not extend further 
than to removal from Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit under the United 
States: but the Party convicted shall nevertheless be liable 
and subject to Indictment, Trial, Judgment and Punishment, 
according to law. 

After either of these constitutional methods (the 
second including the first) had been pursued to a conclu- 
sion, then the Senate would have full information on 
which to base “such legislative and other action” as it 
might want to take. And the predilections or prejudices 
of the American people would not have been affected 
by anything not properly heard under the rules of evi- 
dence. 

But had the House of Representatives determined to 
exercise its constitutional power to bring articles of 
impeachment, would the Senate, by carrying on an in- 
vestigation or prosecution, have disqualified itself to sit 
as a court of impeachment? In the United States it is 
not the belief that one tribunal should be accuser and 
judge too. That is the reason that the Constitution sets 
up an independent Judicial Department by Article III, 


190) (“LOSING LIBERTY “JU DICTA Ign 


for the trial of the rights of the Man, and a Legislative 
Department by Article I. Their fields are as separate 
as the poles. By leaving its field and becoming an 
accuser, and by using the judicial power of arrest, the 
Senate would not have looked well later sitting as a court 
of impeachment. 

The power of arrest and punishment is granted to each 
House by the Constitution only in the conduct of its 
internal affairs. It has not jurisdiction of mankind at 
large. In Article I, section 5, it is provided that “each 
House shall be Judge of the Elections, Returns and 
Qualifications of its own Members.” That carries with 
it the power to investigate elections and in doing so to | 
compel the attendance of witnesses and to compel them 
to testify. 

The third paragraph of the same section says: 


Each House may determine the Rules of its Proceedings, 
punish its Members for disorderly Behavior, and, with the 
Concurrence of two-thirds, expel a Member. 


In no other clauses of the Constitution does either 
House receive anything resembling the judicial power 
to arrest and punish. When the House of Representa- 
tives acts as a prosecuting attorney, so to speak, in filing 
the indictment or information known as articles of im- 
peachment, when the Senate sits as a court to try the 
man impeached, and when each House deals with its own 
membership, each House has all power necessary to give 
effect to the duty conferred by the Constitution. 

Under the rule of interpretation that an express inclu- 
sion or naming of things excludes all other things, neither 
House can, except in the instances just discussed, exert 
even the semblance of judicial power in the summoning 
of witnesses, the hearing of testimony, the compelling of 
the production of books and papers, and the arrest and 

punishment of witnesses for contempt. 
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But, in addition to that rule, there is the clear language 
of Article III of the Constitution conferring judicial 
power elsewhere. The authors of that article had lived 
under the dominion of a Parliament which wantonly 
destroyed men by bills of attainder and each House of 
which possessed judicial power. “The struggle popularly 
called the American Revolution,’ says MclIlwain, “up 
to its latest constitutional phase, was a contest solely 
between the Americans and Parliament. The Crown was 
not involved." At the present day the House of Lords 
is the highest court in the British Empire. In earlier 
times the legislative body in England was known as The 
High Court of Parliament, especially when performing 
judicial functions. A body which could enact laws and 
then interpret and enforce them, to the exclusion of 
court, jury, counsel and defense, had made the Declara- 
tion of Independence necessary. Therefore the historian, 
knowing those facts and looking for the first time at our 
Constitution, would expect to find the widest separa- 
tion of legislative and judicial powers. And he would 
find it. 

In “The Federalist” (No. 48) Madison quotes Jeffer- 
son as writing that the blending of powers “in the same 
hand is precisely the definition of despotic government.” 
In the same number Madison foresaw the Senate resolu- 
tion to make an inquiry “for such legislative and other 
action” as might seem necessary. Dealing with the 
Legislative Department, “which is inspired by a sup- 
posed influence over the people, with an intrepid confi- 
dence in its own strength,” he spoke of its “enterprising 
ambition” to extend its own power, against which “the 
people ought to indulge all their jealousy and exhaust 
all their precautions,” and added this remarkable etching 
of the Senate which appears in the case here under 
review: 


1“The American Revolution,” p. 5. 
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The Legislative Department derives a superiority in our 
governments from other circumstances. Its constitutional 
powers being at once extensive, and less susceptible of precise 
limits, it can, with the greater facility, mask, under compli- 
cated and indirect measures, the encroachments which it 
makes on the co-ordinate departments. It is not unfre- 
quently a question of real nicety in legislative bodies whether 
the operation of a particular measure will, or will not, extend 
beyond the legislative sphere. 


The question here was of such “real nicety” that 
after the United States District Court held that the 
Senate was exerting judicial powers the Senate employed 
a former Attorney-general to press its claims to “legisla- 
tive and other action” before the Supreme Court. Under 
“complicated and indirect measures” looking toward pre- 
tended legislation it “masked” a grasp for extraordinary 
power, not conferred upon it by the Constitution. The 
question resulting was ‘whether,’ using Madison’s lan- 
guage, “the operation of a particular measure’—the 
resolution of investigation—‘‘will, or will not, extend 
beyond the legislative power.” 

As will be seen, this question was decided (1880) 
adversely to the Senate’s theory forty-seven years before. 
But in the present case the Supreme Court drew the 
distinction that in the former there was “no suggestion 
of contemplated legislation.” ‘There was none in the 
present case in the original resolution: the feature of 
“contemplated legislation” was introduced after the 
authority of the Senate had been challenged. More 
about that later. 

Article I of the Constitution opens with this: 

All legislative Powers herein granted shall be vested in a 


Congress of the United States, which shall consist of a Senate 
and a House of Representatives. 


Conversely, no legislative power can exist elsewhere. 
Article II declares in the first sentence: 
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The executive Power shall be vested in a President of the 
United States of America. 


The executive power can be exerted by no other per- 
son or body. 
Article III, in the first sentence, says: 


The judicial Power of the United States shall be vested in 
one supreme Court, and in such inferior Courts as the Congress 
may from time to time ordain and establish. 


That means that neither Senate nor House of Repre- 
sentatives, nor both of them sitting as the Congress, can 
claim a share of judicial power. 

In those three statements are the grand divisions of 
the power of Government first reduced to writing and 
set in rigid form in the Constitution of the United States. 
The men who did that walked in the light of knowledge. 
They declared that the blending of those powers in one 
hand was “the very definition of despotic government.” 
That is, every despotism in history that they had studied 
was characterized primarily by the union of two or more 
of those powers in one person or body. They therefore 
concluded that that blending was the cause of despotism. 
Consequently, if despotism was to be avoided, they rea- 
soned, those powers must be torn apart and rigidly set 
in a Constitution beyond ever coalescing again. That is 
the great American idea. It must not become what Elihu 
Root called ‘a lost and forgotten faith.” 

In 1880 the Supreme Court of the United States de- 
cided the case of Kilbourn v. Thompson, 103 U. 58., 168, 
which decision should have been conclusive in the 
Daugherty case. In 1876 the failure of a firm with which 
the Secretary of the Navy had deposited money of the 
Government resulted in a heavy loss to the United 
States.. The House of Representatives instituted an 


1See Norton’s “The Constitution of the United States: Its Sources 
and Its Application,” pp. 26, 27. 
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inquiry like that begun by the Senate and here under 
consideration. The House wanted to find the “true in- 
wardness” of the crash, as the Senate sought to ascertain 
all about the dealing in oil lands of the Government and 
about many other things. Kilbourn was subpoenaed to 
testify and to produce for examination books and papers. 
He refused. Being cited for contempt and still refusing, 
he was thrown into jail, where he spent forty-five days 
before he secured release by the writ of habeas corpus. 
When the case was finally decided in his favor he sued 
the Speaker of the House, the Sergeant-at-Arms and 
some others for damages for false imprisonment and 
recovered a judgment which Congress had to pay by an 
appropriation. | 

Other essential facts will appear in quotations from 
the decision, which will be freely made because the opin- 
ion all through has the vibrant tone of Liberty 
Bell. In that case, as in this, action was taken, not 
by Congress, but by one House. ‘The framers of the 
Constitution never intended that one House should pro- 
ceed alone toward “contemplated legislation,’ as the 
Supreme Court termed it, which was not referred to 
in the Senate resolution, but which appeared in the 
resolution for arrest as a “basis for such legislation 
and other action.” There is no legislative power in 
either House. As before quoted, “All legislative Powers 
herein granted shall be vested in a Congress.” And 
that Congress, says Article I, ‘shall consist of a Senate 
and a House of Representatives.” In Article 1, sec- 
tion 5, the last clause arranges definitely for united 
action: 


Neither House, during the Session of Congress, shall, with- 
out the Consent of the other, adjourn for more than three 
days, nor to any other Place than that in which the two 
Houses shall be sitting. 
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Not only must the Houses act in concert in legislative 
matters, but they must also act with the Executive De- 
partment, according to the last paragraph of Article I, 
section 7, of the Constitution: 


Every Order, Resolution or Vote to which the Concurrence 
of the Senate and House of Representatives may be necessary 
(except on a question of Adjournment) shall be presented to 
the President of the United States; and, before the Same shall 
take Effect, shall be approved by him, or being disapproved 
by him, shall be repassed by two-thirds of the Senate and 


- House of Representatives, according to the Rules and Limita- 


tions prescribed in the Case of a Bull. 


That language follows immediately the paragraph tell- 
ing precisely how a bill shall be passed and submitted 
to the President for signature or veto. To prevent the 
ignoring of the Executive Department by the transac- 
tion of any legislative business in the form of an “Order, 
Resolution, or Vote,’ the provision just quoted was 
inserted. For, as has been repeatedly pointed out, the 
founders of the Republic put no trust whatever in parlia- 
ments. James Madison, the reporter of the Constitu- 
tional Convention, and in many ways the ablest man in 
it, explained in “The Federalist” (No. 73) just what was 
the idea in giving to the President the veto power: 


The propriety of the thing does not turn upon the supposi- 
tion of superior wisdom or virtue in the Executive, but upon 
the supposition that the legislature will not be infallible; that 
the love of power may sometimes betray it into a disposition 
to encroach upon the rights of other members [the Executive 
Department or the Judicial] of government; that a spirit of 
faction may sometimes pervert its deliberations; that impres- 
sions of the moment may sometimes hurry it into measures 
which itself, on maturer reflection, would condemn. 


That is a great statement. 
As it is unmistakably the purpose in the Constitution 
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that for legislative business both houses must work to- 
gether not only, but also that the President must act on 
their bills and resolutions, it follows that any excursion 
in search of material as a “basis for such legislative and 
other action” should be initiated by a joint resolution 
signed by the President. The Constitution gives neither 
House authority to take any step in legislation independ- 
ently of the other. The House is authorized to bring 
impeachments, but that action is not legislative. The 
Senate sits alone as a court of impeachment, but that 
duty is not legislative. The Senate acts independently on 
the appointments of the President and upon treaties 
made by him, but those matters are not legislative. Not 
only is there no clause in the Constitution authorizing 
either House to take alone any action having any rela- 
tion to legislation, but the tenor and manifest purpose 
of the clauses just before quoted are to the contrary. 

It is not admitted that even had there been a con- 
current resolution of the Houses signed by the President 
a joint committee could have exerted the judicial power 
to arrest or punish with respect to any matter within the 
domain of the Judicial Department of the Constitution. 
The charges made against the Attorney-general in the 
resolution, and against the Secretary of the Interior, were 
unquestionable grounds of impeachment and of prosecu- 
tion in court. In neither proceeding was it the Senate’s 
first move. By the Senate’s own particularization in its 
resolution it was made clear that the matters complained 
of were for judicial and not legislative action—even if the 
Senate alone were a legislative body, which it is not. 

In reversing the decision of the lower court holding 
that in arresting the brother of the Attorney-general 
the Senate had exerted a judicial power not conferred 
upon it by the Constitution the Supreme Court of the 
United States relied on the historic fact (not a decision) 
that in 1792 the House of Representatives inquired into 
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the failure of the St. Clair military expedition which was 
ambuscaded by the Indians on the Wabash River. There 
could have been no case for the courts there, except the 
courts-martial; the expedition was, some claimed, not 
vigilantly handled, although General St. Clair had won 
distinction under Washington, who appointed him Gover- 
nor of the Northwest Territory. As the House was 
obliged under the Constitution to initiate the money bills 
to support the expedition (Article I, section 7), it had a 
close interest in the matter. It does not appear that it 
attempted to arrest and punish. The incident is not a 
precedent for so-called legislative inquiry into violations 
of the criminal law which are cognizable only by grand 
juries and courts. 

The Supreme Court cites also an inquiry by the Senate 
into John Brown’s raid on Harper’s Ferry, when a recal- 
citrant witness was brought to the bar. Charles Sumner, 
the largest figure in the body, argued that the arrest was 
beyond its power. The Senate voted that it had power. 
The American system was designed to prevent either 
the Legislative Department or the Executive from deter- 
mining for itself whether it has power in a given case. 

“The deliberate solution of the question on that occa- 
sion,’ says the Supreme Court, “has been accepted and 
followed on other occasions by both Houses of Congress, 
and never has been rejected or questioned by either of 
them.” 

There can be no solution, deliberate or otherwise, of 
the question of the possession of power under the Con- 
stitution by the body claiming to possess it. That is a 
question of constitutional construction solvable only by 
the Judicial Department. Besides, there were many 
things done by Congress, more or less “deliberate,” 
between John Brown’s time and the withdrawal of the 
troops from the South in the administration of Hayes, 
which were not creditable to its exercise of power, among 
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them being its attempt in Johnson’s administration, as 
President Cleveland later charged, toward “the subjuga- 
tion of the Executive to legislative will.” 

A decision arising out of an attempt to bribe a member 
of the House of Representatives is cited by the Supreme 
Court. That was a contempt of the body practically 
within its walls. It was a direct affront to the char- 
acter and dignity of the whole body, done really in its 
presence, as some contempts of court are of such a nature 
as to be done in the court’s presence although not in the 
courtroom. There was no question of the power of the 
House to examine the world at large so that it might 
know how to “legislate,” regardless of the Senate and 
the President. Another similar case, cited by the 
Supreme Court, involved a charge in the press of cor- 
rupt influence in the Senate. Self-defense should be 
within the power of the Senate. Acting as a grand jury 
without privacy should not be within its power. 

“The only legitimate object the Senate could have in 
ordering the investigation,’ the Supreme Court con- 
cluded, “was to aid it in legislating; and we think that 
the subject-matter was such that the presumption should 
be indulged that this was the real object.”’ 

That concedes that any other than a genuine desire 
to obtain knowledge on which to base legislation would 
have made the proceeding unconstitutional. If legisla- 
tion alone can be the purpose, then why should not the 
House and the President be parties to such a proceed- 
ing, as the Senate, by itself, cannot legislate? 

It is an important fact that a year and a half after 
the Senate had thus in the Supreme Court scored its 
point on Power it had taken no step toward legislation 
and had not even called the recalcitrant witness to 
testify. 

In a case which this one parallels perfectly the 
Supreme Court in 1880 denied with vigor the power of 
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the House of Representatives under the Constitution 
to go on a hunting expedition in a matter coming within 
the domain of the Judicial Department and throw citi- 
zens into jail for questioning its high mightiness. Kil- 
bourn v. Thompson has been previously mentioned. The 
loss of money of the United States in the failure of Jay 
Cooke and Company in 1873, following the scandals of 
the Credit Mobilier involving members of Congress, 
might well have called for an inquiry as a “basis for 
such legislative and other action” as might appear to be 
necessary. But the Supreme Court held not. On the 
wide and indefinite sweep of the inquiry, which came to 
a head by the throwing of Kilbourn into jail, the Supreme 
Court said: 


What was this committee charged to do? 

To inquire into the nature and history of the real-estate 
pool. How indefinite! What was the real-estate pool? Is it 
charged with any crime or offence? If so, the courts alone 
can punish the members of it. Is it charged with a fraud 
against the government? Here, again, the courts, and they 
alone, can afford a remedy. 


The Supreme Court made these observations on the 
distribution of powers under the Constitution, and especi- 
ally on the lack of judicial power in the Congress, and 
more particularly in one House: 


The powers of Congress itself, when acting through the con- 
currence of both branches, are dependent solely on the Con- 
stitution. Such as are not conferred by that instrument, either 
expressly or by fair implication from what is granted, are 
“reserved to the States respectively, or to the people.” Of 
course, neither branch of Congress, when acting separately, 
can lawfully exercise more power than is conferred by the 
Constitution on the whole body, except in the few instances 
where authority is conferred on either House separately, as 
in the case of impeachments. No general power of inflicting 
punishment by the Congress of the United States is found in 
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that instrument. It contains in the provision that no “person 
shall be deprived of life, liberty, or property, without due 
process of law,” the strongest implication against punishment 
_ by order of the legislative body. 


How very practical the Constitution is, and how 
appealing to fair play, is shown by this language of the 
Supreme Court: | 


It is also essential to the successful working of this system 
that the persons intrusted with power in any one of these 
branches shall not be permitted to encroach upon the powers 
confided to the others, but that each shall by the law of its 
creation be limited to the exercise of the powers appropriate 
to its own department and no other. 


That is, the Senate has no place in the field of criminal 
law or in the preparation of articles of impeachment. 

On successful encroachments in the past and on the 
natural drift toward centralization this is informing: 


In the main, however, that instrument, the model on which 
are constructed the fundamental laws of the States, has 
blocked out with singular precision, and in bold lines, in its 
three primary articles, the allotment of power to the Execu- 
tive, the Legislative, and the Judicial departments of Gov- 
ernment. It also remains true, as a general rule, that the 
powers confided by the Constitution to one of these depart- 
ments cannot be exercised by another. 

It may be said that these are truisms which need no repeti- 
tion here to give them force. But while the experience of 
almost a century has in general shown a wise and commend- 
able forbearance in each of these branches from encroach- 
ments upon the others, it is not to be denied that such at- 
tempts have been made, and it is believed not always without 
success. The increase in the number of States, in their popu- 
lation and wealth, and in the amount of power, if not in its 
nature to be exercised by the Federal government, presents 
powerful and growing temptations to those to whom that 
exercise is intrusted, to overstep the just boundaries of their 
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own department, and enter upon the domain of one of the 
others, or to assume powers not intrusted to either of them. 


The following passages describe the Daugherty case 
and show the line by which legislature and court are 
divided: 


In looking to the preamble and resolution under which the 
committee acted, before which Kilbourn refused to testify, 
we are of opinion that the House of Representatives not only 
exceeded the limit of its own authority, but assumed a power 
which could only be properly exercised by another branch 
of the government, because it was in its nature clearly judicial. 

The Constitution declares that the judicial power of the 
United States shall be vested in one Supreme Court, and in 
such inferior courts as the Congress may from time to time 
ordain and establish. If what we have said of the division 
of the powers of the government among the three departments 
be sound, this is equivalent to a declaration that no judicial 
power is vested in the Congress or either branch of it, save 
in the cases specifically enumerated to which we have referred. 
If the investigation which the committee was directed to 
make was judicial in its character, and could only be prop- 
erly and successfully made by a court of justice, and if it 
related to a matter wherein relief or redress could be had only 
by a judicial proceeding, we do not, after what has been said, 
deem it necessary to discuss the proposition that the power 
attempted to be exercised was one confided by the Constitu- 
tion to the Judicial and not to the Legislative Department 
of the government. We think it equally clear that the power 
asserted is judicial and not legislative. . . . 

If the United States is a creditor of any citizen, or of any 
one else on whom process can be served, the usual, the only 
legal mode of enforcing payment of the debt is by a resort 
to a court of justice. For this purpose, among others, Con- 
gress has created courts of the United States, and officers 
have been appointed to prosecute the pleas of the Government 
in these courts. . . . 

We are of opinion, for these reasons, that the resolution 
of the House of Representatives authorizing the investigation 
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was in excess of the power conferred on that body by the 
Constitution; that the committee, therefore, had no lawful 
authority to require Kilbourn to testify as a witness beyond 
what he voluntarily chose to tell; that the orders and resolu- 
tions of the House, and the warrant of the speaker, under 
which Kilbourn was imprisoned, are, in like manner, void for 
want of jurisdiction in that body and that his imprisonment 
was without any lawful authority. 


As before said, Kilbourn recovered a judgment in dam- 
ages against the officers of the House for false imprison- 
ment, which was paid by congressional appropriation. 

The only difference between the Kilbourn case and 
the Daugherty case was that in the former the House 
of Representatives did not declare in its resolution that 
it was in quest of data on which to base legislation, while 
in the latter case the Senate, as an afterthought, made 
that profession. But there was as much need for the 
initiation of legislation by the House to protect for the 
future the funds of the Nation in the keeping of the 
Secretary of the Navy as there could be by the Senate 
for safeguarding the oil lands in charge of the Secretary 
of the Interior. Not until the Senate was challenged as 
exerting judicial power did it say that it was paving the 
way for legislation. 

Therefore, this point has been reached, that when either | 
House of Congress chooses to resolve to make an inquiry 
in ald of legislation that statement will be enough to 
prevent a citizen from being indicted by a Grand Jury 
and tried by a petit jury in accordance with the provi- 
sions of the Constitution until he has first been publicly 
pilloried in disregard of all the rules of evidence. An 
orderly indictment and trial in accordance with the con- 
stitutional safeguards of the Man would yield all the in- 
formation necessary to any legislation by Congress. 

So henceforward all that either House will have to do 
will be to resolve to make an inquiry as a “basis for such 
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legislation and other action,’ when it can manhandle an 
American with impunity. 

Admitting that the power exercised by the Senate is 
not granted by the Constitution, the Supreme Court 
found it to be “incidental” to the legislative powers 
which are, of course, granted—but granted to Congress, 
not to either House, and then only upon submission to 
the President: 

But there is no provision expressly investing either House 
with power to make investigations and exact testimony to 
_ the end that it may exercise its legislative function advisedly 
and effectively. So the question arises whether this power is 
so far incidental to the legislative function as to be implied. 


It resolved the question of incidental or implied power 
in favor of the Senate as a legislative body (which it is 
not) and against the Liberty of the Man. It did not 
construe liberally, so as to give them full effect, the 
limitations and the prohibitions in the Constitution on 
Power, namely, that no one shall be held to answer for 
crime except when indicted by a Grand Jury, and that he 
shall then have ‘‘a speedy and public trial by an impar- 
tial jury of the State and district wherein the crime shall 
have been committed.” As more than once pointed out, 
the rule of construction is that a liberal reading must be 
given to provisions in the Constitution lamiting Power. 
Instead of that, Power was read in where the Constitu- 
tional Convention did not write it. 

The Constitution provides that a man shall be accused 
only in the secrecy of a Grand Jury room, and, if indicted, 
then publicly tried where the act was done—nowhere 
else. The Constitution must be construed to carry out 
that purpose in the fullest degree. Is it so construed 
when the Senate is held to have power to accuse him 
before indictment and trial, in the presence of the coun- 
try, in the midst of all the broadcasting apparatus in the 
United States, in utter disregard of the rules of evidence 
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which govern in a jury trial, and at any place where it 
may run him down? 

It is too bad that the conclusions in the Kilbourn case 
were not repeated with emphasis, for in reality there was 
no difference between the cases. The time will come 
when that must be done. . 


VI 
Legislative Department Scores Again 


In 1923 the Commonwealth of Massachusetts and an 
individual living in the District of Columbia endeavored 
to have the Supreme Court of the United States pro- 
nounce upon the constitutional power of Congress to 
pass (November 23, 1921) An Act for the Promotion of 
the Welfare and Hygiene of Maternity and Infancy, and 
for other Purposes, known while pending as the Shep- 
pard-Towner bill. 

They did not succeed (Massachusetts v. Mellon, 262 
U. 8. 447), and upon the expiration of the five-year limit 
of the Act it was reénacted. The President unwillingly 
signed it instead of heartily vetoing it. 

As the matter stands, Congress may now spend public 
funds in any excursion into Utopia that it may care to 
take. 

The Act appropriated $480,000 for the first year. For 
each of the five years $5,000 was appropriated to each of 
the forty-eight States, each State to “cover” the donation 
by a like appropriation of its own. There was appro- 
priated $1,000,000 additional for each of the five 
years. 

A Board of Maternity and Infant Hygiene was set up, 
consisting of the Chief of the Children’s Bureau of the 
Department of Labor (the constitutionality of the 
existence of which Bureau and Department is question-- 
able), the Surgeon General, and the Commissioner of 
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Education. The Children's Bureau was charged with 
the administration of the Act. The Chief of the Bureau 
was made executive officer. The States were required 
to submit to the Bureau their plans for operation, and 
thus become subservient to the national Government. 

The legislature of each State was required to make 
formal acceptance of the donation and (of course) to 
create a State agency of tax-consumers, the bureaus at 
Washington not being regarded as all that the taxpayers 

could carry. 
_ Massachusetts made several contentions against the 
constitutionality of the legislation, among them that it 
“assumes powers not granted to Congress.” This point 
should have been decided in one of the two cases disposed 
of together. 

In the case of Mrs. Frothingham, from the District of 
Columbia, it was argued that Congress is without power 
to appropriate money for such purposes, the point in 
the Massachusetts case; and that Article I, section 8, 
clause 18 of the Constitution “restricts the power to 
appropriate public money to the ends within the scope 
of the powers vested by the Constitution in the United 
States’—that is, to illustrate, for establishing embassies 
in foreign capitals and maintaining diplomatic inter- 
course with other nations, for regulating commerce, for 
carrying on war, for conducting the post office, for main- 
taining courts, for keeping a patent office, for sustaining 
an army and a navy, and soon. Congress can use money 
only in exerting the several powers specifically granted 
to it by the Constitution, with those implied powers 
which clearly attend a granted power, as the power to 
establish a national bank resulted from the money and 
taxing clauses. 

There was as solid a question as had ever been resolved 
by John Marshall. But it was not decided. The almost 
unanimous opinion is that the law is as stated by counsel 
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for Mrs. Frothingham ’* and that Congress is lacking in 
power to raise and spend money except in carrying out 
the grants conferred upon it respecting national (not 
State) and international affairs. The chaotic condition 
in which the decision left the subject practically endows 
Congress with free will in spending public funds. 

The Supreme Court found that it had no jurisdiction 
of the cases. Without discussing here the status in court 
of the Commonwealth of Massachusetts, and its right 
to, protect its citizens as taxpayers against an unconsti- 
tutional appropriation of public funds, even where the 
legislature had not accepted the sop offered by Congress, 
it is clear that Mrs. Frothingham, as a taxpayer, took a 
step which the Supreme Court has sustained in many 
cases arising in the States. A taxpayer may enjoin in his 
own behalf, and in the interest of all others similarly 
situated, the carrying out of an illegal scheme of taxation 
and expenditure. Upon the showing of unconstitution- 
ality the officers whose duty it is to spend the funds will 
be restrained from doing so. Mrs. Frothingham brought 
suit to prevent the Secretary of the Treasury from pay- 
ing out funds in pursuance of the Maternity Act. 

Admitting the general law in such cases to be as 
stated, the Supreme Court said that the right of a tax- 
payer thus “to enjoin the execution of a Federal appro-, 

*In an address before the Georgia Bar Association in June, 1927, 
Henry St. George Tucker of the Bar of Virginia discussed this clause 
18 (called the coefficient clause) along with the general welfare clause, 
that “Congress shall have power to lay and collect taxes . . . to pay 
the debts and provide for the common defense and general welfare 
of the United States.” He cited authorities from the beginning to the 
effect that “the general welfare” is nothing more “than a description of 
those powers which were subsequently enumerated in the Constitution.” 
He demonstrated “that the power of Congress to legislate for every 
object which in their opinion might be for the benefit of the people, 
pressed by Hamilton in the Convention, was six times, directly or 
indirectly, rejected by that body,” in spite of which some yet seek 


(as Congress did in the Maternity Act) to construe the words as mean- 
ing what was rejected. See ‘American Bar Association Journal” for 


July and August, 1927. 


POSING LIBR DY SUDICIALLY (207 


priation act, on the ground that it is invalid and will 
result in taxation for illegal purposes, has never been 
passed upon by this court.” Then it proceded to draw 
distinctions where there is no difference in principle: 


The interest of a taxpayer of a municipality in the applica- 
tion of its moneys is direct and immediate and the remedy by 
injunction to prevent their misuses is not inappropriate. It 
ws upheld by a large number of State cases and is the rule of 
this court. . . . But the relation of the taxpayer of the 
United States to the Federal Government is very different. 
_ His interest in the moneys of the treasury—partly realized 
from taxation and partly from other sources—is shared with 
millions of others; is comparatively minute and indetermi- 
nable; and the effect upon future taxation, of any payment 
out of the funds, so remote, fluctuating and uncertain that no 
basis is afforded for an appeal to the preventive powers of 
a court of equity. 


If a taxpayer in New York, with a population in 1920 
of over 10 million, can in an injunction suit stay the 
operation of an act of the legislature violative of the Con- 
stitution of the State or the Constitution of the United 
States (and it has long been settled that he can), why 
should a taxpayer of the Nation, with a population of 
105 million, be denied injunctive relief from the appli- 
cation of an invalid act of Congress? 

The interest of the taxpayer in New York is “com- 
paratively minute and undeterminable,’ to use the 
Supreme Court’s description, for one person out of 10 
million is very small indeed. But constitutionally he is 
(or should be) as large as the whole mass. At what point 
between a population of 10 million and one of 105 million 
does the Constitution cease to operate in protection of 
the rights of Man? The Supreme Court did not say. 

It is erroneous to state that “the relation of the tax- 
payer of the United States to the Federal Government is 
very different” from that of a taxpayer to his city, his 
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county, or his State, in all of which relations courts of 
equity have in countless cases given him relief against 
illegal schemes of spending. In principle there is no 
_ difference whatever. 

Nor is it important that the taxpayer’s State might 
never accept the offer of Congress: he has the right to 
object to the use of national funds in every State where 
spent under an unconstitutional law. 

The intimation in the quoted language that the United 

States has sources of revenue other than taxation was 
evidently regarded as unimportant by the Court. The 
money coming from public lands is relatively trifling. 
It is on taxation that the United States lives and moves: 
all its great expenditures are from taxes. 
- Passing from the “comparatively minute and indeter- 
minable” interest of the taxpayer among 105 million 
(which would not be so among 10 million), the Supreme 
Court expressed apprehension of confusion: 

If one taxpayer may champion and litigate such a cause, 
then every other taxpayer may do the same, not only in 
respect of the statute here under review, but also in respect 
of every other appropriation act and statute whose adminis- 
tration requires the outlay of public money, and whose validity 
may be questioned. 

First, even if that were so, it would be no ground for 
denying relief if the law were unconstitutional. Second, 
experience in the States shows that the fear is not war- 
ranted. ‘Third, no court will entertain a suit to test the 
validity of a statute when another court has already taken 
jurisdiction. 

The result of this decision is that as a State cannot 
maintain a suit to enjoin a Federal officer from spending 
money under an unconstitutional act of Congress, and 
as the interest of a taxpayer is so microscopical as to 
leave him remediless, the Congress is practically licensed 
to do its will. 
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Yet in Gibbons v. Ogden (9 Wheaton, 1) this state- 
ment was made by Chief Justice Marshall: 


Congress is not empowered to tax for those purposes which 
are within the exclusive power of the States. 


Acting in that belief, and knowing that the police 
power of the States has to do with the health, morals, 
and general well-being of the people (which includes care 
in maternity), two litigants undertook to restrain the 
Secretary of the Treasury from spending money of the 
Nation in a field of the States. They failed. It is very 
regrettable indeed that some way could not be found 
to grant the relief they sought and put a check on the 
unconstitutional wastefulness of Congress. 

As it did in the liquor cases, the Supreme Court, while 
denying relief, intimated that in some other case help 
might be available: 

We need not go so far as to say that a State may never 
intervene by suit to protect its citizens against any form of 
enforcement of an unconstitutional act of Congress; but we 
are clear that the right to do so does not arise here. 


Nor can it ever arise if, as the Court said, citizens of 
a State in whose behalf the State essays to act as parens 
patriae are also citizens of the United States and “‘it 
cannot be conceded that a State’ may maintain a suit 
“to protect citizens of the United States.” Massachusetts 
undertook to protect, not citizens of the United States, 
but citizens of the Commonwealth. Although each per- 
son has two citizenships, State and National, their being 
in one individual does not blend them: they are con- 
stitutionally separate possessions. If a State cannot 
protect its own citizens against the operation of a 
national law, certainly the Nation cannot be expected 
to protect either citizenship against its own unconsti- 
tutional course. And as the taxpayer is too diminutive 
to carry and assert a measurable portion of constitutional 
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right, why is not the case closed in favor of “a legislative 
despotism’’? 


In the great battles waged in the ratifying conventions 
opponents of the Constitution raised clearly the very 
question later to arise in the Maternity case, whether 
under the ‘‘general welfare’ clause Congress could spend 
money without restraint for any purpose that its judg- 
ment might approve, or whether any boundary had been 
set by the Constitution to purpose and _ prodigality. 
James Madison, whose notes of the Constitutional Con- 
vention furnish our record of that world-moving body, 
the Convention’s ablest scholar in the history of govern- 
ment, a member of the committee appointed by ballot 
“to revise the stile and arrange the articles” of the Con- 
stitution after the subject-matter had been fully drafted, 
and who should therefore know what the ideas of the 
framers were, said that Congress would not have the 
power to appropriate money for such a purpose as that 
behind the Maternity Act. In “The Federalist” (No. 
41) he explained to the people of New York, a State 
strongly opposed at first to ratifying the Constitution, 
the meaning of the “general welfare” clause: 


Some, who have not denied the necessity of the power of 
taxation, have grounded a very fierce attack against the Con-, 
stitution on the language in which it is defined. It has been 
urged and echoed that the power “to lay and collect taxes, 
duties, imposts, and excises, to pay the debts and provide for 
the common defence and general welfare of the United States,” 
amounts to an unlimited commission to exercise every power 
which may be alleged to be necessary for the common defence 
or general welfare. No stronger proof could be given of the 
distress under which these writers labor for objections than 
their stooping to such a misconstruction. 

Had no other enumeration or definition of the powers of the 
Congress been found in the Constitution than the general 

expressions just cited, the authors of the objection might have 
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had some color for it; though it would have been difficult to 
find a reason for so awkward a form of describing an authority 
to legislate in all possible cases. A power to destroy the free- 
dom of the press, the trial by jury, or even to regulate the 
course of descents, or the forms of conveyances, must be very 
singularly expressed by the terms “to raise money for the 
general welfare.” 

But what color can the objection have when a specification 
of the objects alluded to by these general terms immediately 
follows, and is not even separated by a longer pause than a 
semicolon? If the different parts of the same instrument ought 
_to be so expounded as to give meaning to every part which 
will bear it, shall one part of the same sentence be excluded 
altogether from a share in the meaning; and shall the more 
doubtful and indefinite terms be retained in their full extent, 
and the clear and precise expressions be denied any signifi- 
cation whatsoever? For what purpose could the enumeration 
of particular powers be inserted, if these and all others were 
meant to be included in the preceding general power? Nothing 
is more natural nor common than first to use a general phrase 
and then to explain and qualify it by a recital of particulars.’ 
But the idea of an enumeration of particulars which neither 
explain nor qualify the general meaning, and can have no 
other effect than to confound and mislead, is an absurdity.” 


The spendthrift time has come when this question, 
which has never been judicially determined by the court 
of last resort, should be set at rest if possible. 


% % * *% * * 


That ends a review of judicial history, only partially 
complete, which it seemed necessary to make. 
It would be repetition to deal with all the excursions 


1 That is, the statement in the Constitution that Congress has power 
to raise by taxation money for the “general welfare of the United 
States” has application to those instances only in which, by the grants 
immediately following, it is given specific powers to manage national 
affairs, such as the power of raising armies and navies, regulating com- 
merce, establishing courts, operating a post office, and so on. 

2In other words, if Congress is to proceed at pleasure, why were the 
twenty-odd powers which are so carefully laid down enumerated at all? 
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of the Legislative Department beyond constitutional 
boundaries that have been sanctioned by the Supreme 
Court. Three other important instances may be stated 
briefly. . 

A law entitled (1910) by Congress The White Slave 
Act, passed under the Commerce Clause to prevent the 
shipping or transporting in interstate commerce of girls 
for the purpose of prostitution, “or any other immoral 
practices,” was (1917) made by construction by the 
Supreme Court (242 U. 8., 470) to include conduct not 
within the title or the publicly proclaimed purpose, 
although it was within the words just quoted. It is a 
familiar rule that a thing may be within the letter of 
the statute and yet not within the statute, because not 
within its spirit, nor within the intention of its makers. 
(See Norton’s “Constitution,” p. 6.) ‘Mere immorality, 
free from all elements of commerce or coercion,” is within 
the police power of the State and not for correction by 
the Nation. Three justices dissented (and one did not 
participate) because such an attempt, if Congress made 
it, was unconstitutional, although the prohibition of the 
White Slave traffic itself was valid. Criminal laws 
should be strictly construed, while limitations in the Con- 
stitution on Power are liberally read in favor of the 
individual. 

In 1919 four justices of the Supreme Court dissented 
(249 U.S., 86) from an opinion upholding the Narcotic 
Drugs Act, which had been passed under the Tax Clause 
of the Constitution. In practice it was, in the guise of a 
revenue measure, a very detailed regulation of sales in the 
States. The United States District Court for Texas held 
the act unconstitutional as violative of the Tenth Amend- 
ment, for the safeguarding of State sovereignty in the 
field of the State. The District Court pointed out that 
Texas had a stringent statute for the punishing of such 
offenses as that which the national Government had taken 
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in charge. The decision of the District Court was 
reversed. 

A similar decision in 1915 upheld (239 U. S., 325) an 
act of Congress forbidding the transportation from 
abroad or between the States of moving pictures of box- 
ing contests. While a nation has practically absolute con- 
trol of what comes from another country, including im- 
migrants, whether the people of a State shall see pictures 
made in another State is a question of morals and good 
order wholly within the police power of the State. In 
that particular the act of Congress was an interference 
with State prerogative. Those pictures may be neither 
pretty nor elevating, but nothing can be found in the 
debates on the Constitution or in the instrument itself 
respecting beauty or moral uplift. When the people of a 
State conclude that such things should not be, their legis- 
lature will act. Some have so acted. Some of those have 
allowed boxing to return. What any of them do or re- 
frain from doing is no constitutional concern of the 
Nation. 

Along with the decisions criticized, others were ren- 
dered of great courage and power. Care has been taken 
in the text to pay just tribute to the great service which 
our constitutional judicial system has rendered, not only 
to the American people, but also to the nations which 
copied it. It has been, as it was designed to be, the 
citadel of Liberty. 

The cases reviewed are exceptional. But exceptions 
are the beginnings of new rules. The question is whether 
such new rules can be sound and therefore safe. 

It would have been pleasanter not to write in criti- 
cism; but, as Thomas H. Benton said, the important 
consideration is, not sentiment, but public interest. 

“The value, however, of these constitutional guaran- 
tees,” quoting Judge Dillon again, ‘‘wholly depends upon 
whether they are fairly interpreted and justly and with 
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even hand fully and’ fearlessly enforced by the 
COUTTS ae 

“Tf there is any problem which can be said to be yet 
unsettled, it is whether the Bench of this country, State 
and Federal, is able to bear the great burden of support- 
ing under all circumstances the fundamental law against 
popular, or supposed popular, demands for enactments 
in conflict with it. Itis the loftiest function and the most 
sacred duty of the judiciary—unique in the history of the 
world—to support, maintain and give full effect to the 
Constitution against every act of the legislature or the 
executive in violation of it. This is the great jewel of our 
liberties. We must not, ‘like the base Judean, throw a 
pearl away richer than all his tribe.’ This is the final 
breakwater against the haste and passions of the people 
—against the tumultuous ocean of democracy. It must 
at all costs be maintained.” 

The conclusion to be drawn from this study is that the 
Judicial Department of our Government is, as the writers 
of the Constitution believed, indispensable to Liberty, 
and in need always of the support of the people. With- 
out that support it will eventually be weakened if not 
broken, for in our own supposedly enlightened time it has 
been most viciously attacked, with an incredible volume 
of popular applause, by both the Executive Department 
and the Legislative, as Hamilton and Madison predicted 
that it would be, for which reason they commended it 
to the careful keeping of the people. Only a people 
indoctrinated by the schools with our philosophy of gov- 
ernment can be capable of holding the President and the 
Congress where they belong through the force of an 
enlightened and positive opinion. The Judicial Depart- 
ment has for a century and a quarter met the purpose 
for which it was established and generally kept the Gov- 
ernment in its constitutional course. Thereby the 
American people were enabled to reach their eminence 
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among the nations. Any curtailment of its prerogative 
or diminution of its conferred powers would be a move 
toward suicide, the end of the Republic which the Eng- 
lish historian Macaulay prophesied and the only one that 
Abraham Lincoln feared. 


To maintain constitutional rights against 
all violence, whether by the executive, or 
by the legislature, or by the resistless power 
of the press, or, worst of all, against the 
ruthless rapacity of an unbridled majority, 
and restore it to its proper place in the 
world—all this seemed to me to furnish a 
field worthy of any man’s ambition. 

—JospepH H. CHoatr 


| APPENDIX 
DECLARATION OF INDEPENDENCE 


In Congress, July 4, 1776 


_ THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES 
oF AMERICA, 


WHEN in the Course of human events, it becomes necessary 
for one people to dissolve the political bands which have con- 
nected them with another, and to assume among the Powers 
of the earth, the separate and equal station to which the 
Laws of Nature and of Nature’s God entitle them, a decent 
respect to the opinions of mankind requires that they should 
declare the causes which impel them to the separation. 

We hold these truths to be self-evident, that all men are 
created equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are Life, Liberty 
and the pursuit of Happiness. That to secure these rights, 
Governments are instituted among Men, deriving their just 
powers from the consent of the governed, That whenever any 
Form of Government becomes destructive of these ends it is 
the Right of the People to alter or to abolish it, and to insti- 
tute new Government, laying its foundation on such principles 
and organizing its powers in such form, as to them shall seem 
most likely to effect their Safety and Happiness. Prudence, 
indeed, will dictate that Governments long established should 
not be changed for light and transient causes; and accordingly 
all experience hath shown, that mankind are more disposed 
to suffer, while evils are sufferable, than to right themselves 
by abolishing the forms to which they are accustomed. But 
when a long train of abuses and usurpations, pursuing inva- 
riably the same Object evinces a design to reduce them under 
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absolute Despotism, it is their right, it is their duty, to throw 
off such Government, and to provide new Guards for their 
future security—Such has been the patient sufferance of these 
- Colonies; and such is now the necessity which constrains them 
to alter their former Systems of Government. The history of 
the present King of Great Britain is a history of repeated 
injuries and usurpations, all having in direct object the estab- 
lishment of an absolute Tyranny over these States. To prove 
this, let Facts be submitted to a candid world. 

He has refused his Assent to Laws, the most wholesome and 
necessary for the public good. 

He has forbidden his Governors to pass Laws of immediate 
and pressing importance, unless suspended in their operation 
till his Assent should be obtained; and when so suspended, he 
has utterly neglected to attend to them. 

He has refused to pass other Laws for the accommodation 
of large districts of people, unless those people would relin- 
quish the right of Representation in the Legislature, a right 
inestimable to them and formidable to tyrants only. 

He has called together legislative bodies at places unusual, 
uncomfortable, and distant from the depository of their Public 
Records, for the sole purpose of fatiguing them into compli- 
ance with his measures. 

He has dissolved Representative Houses repeatedly, for 
opposing with manly firmness his invasions on the rights of 
the people. 

He has refused for a long time, after such dissolutions, to 
cause others to be elected; whereby the Legislative Powers, | 
incapable of Annihilation, have returned to the People at large 
for their exercise; the State remaining in the mean time 
exposed to all the dangers of invasion from without, and con- 
vulsions within. 

He has endeavoured to prevent the population of these 
States; for that purpose obstructing the Laws for Naturaliza- 
tion of Foreigners; refusing to pass others to encourage their 
migration hither, and raising the conditions of new Appro- 
priations of Lands. 

He has obstructed the Administration of Justice, by refus- 
ing his Assent to Laws for establishing Judiciary Powers. 
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He has made Judges dependent on his Will alone, for the 
tenure of their offices, and the amount and payment of their 
salaries. 

He has erected a multitude of New Offices, and sent hither 
swarms of Officers to harass our People, and eat out their 
substance. 

He has kept among us, in times of peace, Standing Armies 
without the Consent of our legislature. 

He has affected to render the Military independent of and 
superior to the Civil Power. 

He has combined with others to subject us to a jurisdic- 
tion foreign to our constitution, and unacknowledged by our 
laws; giving his Assent to their acts of pretended legisla- 
tion: 

For quartering large bodies of armed troops among us: 

For protecting them, by a mock Trial, from Punishment for 
any Murders which they should commit on the Inhabitants 
of these States: 

For cutting off our Trade with all parts of the world: 

For imposing taxes on us without our Consent: 

For depriving us in many cases, of the benefits of Trial by 
Jury: 

For transporting us beyond Seas to be tried for pretended 
offences: 

For abolishing the free System of English Laws in a neigh- 
bouring Province, establishing therein an Arbitrary govern- 
ment, and enlarging its Boundaries so as to render it at once 
an example and fit instrument for introducing the same abso- 
lute rule into these Colonies: 

For taking away our Charters, abolishing our most valuable 
Laws, and altering fundamentally the Forms of our Govern- 
ments: 

For suspending our own Legislature, and declaring them- 
selves invested with Power to legislate for us in all cases 
whatsoever. 

He has abdicated Government here, by declaring us out of 
his Protection and waging War against us. 

He has plundered our seas, ravaged our Coasts, burnt our 
towns, and destroyed the lives of our people. 
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He is at this time transporting large armies of foreign mer- 
cenaries to compleat the works of death, desolation and 
tyranny, already begun with circumstances of Cruelty & 
perfidy scarcely paralleled in the most barbarous ages, and 
totally unworthy the Head of a civilized nation. 

He has constrained our fellow Citizens taken Captive on 
the high Seas to bear Arms against their Country, to become 
the executioners of their friends and Brethren, or to fall 
themselves by their Hands. 

He has excited domestic insurrections amongst us, and has 
endeavoured to bring on the inhabitants of our frontiers, the 
merciless Indian Savages, whose known rule of warfare, is 
an undistinguished destruction of all ages, sexes and condi- 
tions. 

In every stage of these Oppressions We have Petitioned for 
Redress in the most humble terms: Our repeated Petitions 
have been answered only by repeated injury. A Prince, whose 
character is thus marked by every act which may define a 
Tyrant, is unfit to be the ruler of a free People. 

Nor have We been wanting in attention to our British 
brethren. We have warned them from time to time of 
attempts by their legislature to extend an unwarrantable juris- 
diction over us. We have reminded them of the circumstances 
of our emigration and settlement here. We have appealed to 
their native justice and magnanimity, and we have conjured 
them by the ties of our common kindred to disavow these 
usurpations, which, would inevitably interrupt our connections 
and correspondence. They too have been deaf to the voice 
of justice and of consanguinity. We must, therefore, acquiesce 
in the necessity, which denounces our Separation, and hold 
them, as we hold the rest of mankind, Enemies in War, in 
Peace Friends. 

We, therefore, the Representatives of the united States of 
America, in General Congress, Assembled, appealing to the 
Supreme Judge of the world for the rectitude of our intentions, 
do, in the Name, and by Authority of the good People of these 
Colonies, solemnly publish and declare, That these United 
Colonies are, and of Right ought to be Free and Independent 
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States; that they are Absolved from all Allegiance to the 
British Crown, and that all political connection between them 
and the State of Great Britain, is and ought to be totally dis- 
solved; and that as Free and Independent States, they have 
full Power to levy War, conclude Peace, contract Alliances, 
establish Commerce, and to do all other Acts and Things 
which Independent States may of right do. And for the sup- 
port of this Declaration, with a firm reliance on the Protec- 
tion of Divine Providence, we mutually pledge to each other 
our Lives, our Fortunes and our sacred Honor. 
JOHN HANCOCK. 


[Signers arranged by States] 


New Hampshire—JosisaH BartTLeTT, WM. WHIPPLE, Mart- 
THEW THORNTON. 

Massachusetts Bay—Samu. ADAMS, JoHN ADAMS, Rost. 
TREAT PAINE, ELBRIDGE GERRY. 

Rhode Island—Strp. Hopkins, WILLIAM ELLERY. 

Connecticut—Rocrr SHERMAN, SAM’EL HuNnTINGTON, WM. 
WiuuiAMs, OLIvER WOLCOTT. 

New York—Wwm. Fuoyp, Puiu. Livineston, Frans. LEwIs, 
Lewis Morris. 

New Jersey—Ricup. Stockton, JNo. WITHERSPOON, F Ras. 
HopxKINSON, JOHN Hart, ABRA. CLARK. 

Pennsylvania—Rost. Morris, BenygAMIn RusH, BENJA. 
FRANKLIN, JoHN Morton, Gro. Cuymer, Jas. SmirH, Gero. 
Tayuior, JAMES WILSON, Gro. Ross. 

Delaware—Cmsar Ropney, Gro. Rap, THo. M’Kean. 

Maryland—SamvueL CuHase, WM. Paca, THos. STONE, 
CHARLES CARROLL of Carrollton. 

Virgina—Grorce WyTHE, RicHarp Henry Les, TH. JEF- 
FERSON, Benga. Harrison, THos. NELson, jr., Francis Ligut- 
FOOT LEE, CARTER BRAXTON. 

North Carolina—Wm. Hooper, JosepH Hewes, JOHN 
PENN. 

South Carolina—Epwarp RutiepGe, THos. Hrywarp, Junr., 
Tuomas Lyncu, Junr., ARTHUR MIDDLETON. 

Georgia—BuTTon GWINNETT, LyMAN Hau, Gro. WALTON. 


222 APPENDIX 


ANNOTATED CONSTITUTION OF THE UNITED 
STATES 


[Preamble | 


Ws the people of the United States, in order to form a more 
perfect union, establish justice, insure domestic tranquillity, 
provide for the common defense, promote the general welfare, 
and secure the blessings of liberty to ourselves and our pos- 
terity, do ordain and establish this Constitution for the United 
States of America. 


ARTICLE I 
[Legislative Department] 


Section 1. All legislative powers herein granted shall be 
vested in a Congress of the United States, which shall consist 
of a Senate and House of Representatives. 

Section 2. 1. The House of Representatives shall be com- 
posed of members chosen every second year by the people of 
the several States, and the electors in each State shall have the 
qualifications requisite for electors of the most numerous 
branch of the State legislature. 

2. No person shall be a representative who shall not have 
attained to the age of twenty-five years, and been seven years 
a citizen of the United States, and who shall not, when elected, 
be an inhabitant of that State in which he shall be chosen. 

3. Representatives and direct taxes* shall be apportioned 
among the several States which may be included within 
this Union, according to their respective numbers, which 
shall be determined by adding to the whole number of 
free persons, including those bound to service for a term of 
years, and excluding Indians not taxed, three fifths of all 
other persons.* The actual enumeration shall be made within 
three years after the first meeting of the Congress of the 
United States, and within every subsequent term of ten years, 


1See the 16th Amendment. 
* Partly superseded by the 14th Amendment. 
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in such manner as they shall by law direct. The number of 
representatives shall not exceed one for every thirty thousand, 
but each State shall have at least one representative; and 
until such enumeration shall be made, the State of New 
Hampshire shall be entitled to choose three, Massachusetts 
eight, Rhode Island and Providence Plantations one, Connect- 
icut five, New York six, New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten, North Carolina 
five, South Carolina five, and Georgia three. 

4. When vacancies happen in the representation from any 
State, the executive authority thereof shall issue writs of elec- 
tion to fill such vacancies. 

5. The House of Representatives shall choose their speaker 
and other officers; and shall have the sole power of impeach- 
ment. 

SecTion 38. 1. The Senate of the United States shall be 
composed of two senators from each State, chosen by the 
legislature thereof, for six years; and each senator shall have 
one vote.’ 

2. Immediately after they shall be assembled in conse- 
quence of the first election, they shall be divided as equally as 
may be into three classes. The seats of the senators of the 
first class shall be vacated at the expiration of the second 
year, of the second class at the expiration of the fourth year, 
and of the third class at the expiration of the sixth year, so 
that one third may be chosen every second year; and if 
vacancies happen by resignation, or otherwise, during the 
recess of the legislature of any State, the executive thereof 
may make temporary appointments until the next meeting of 
the legislature, which shall then fill such vacancies.* 

3. No person shall be a senator who shall not have attained 
to the age of thirty years, and been nine years a citizen of the 
United States, and who shall not, when elected, be an inhabit- 
ant of that State for which he shall be chosen. 

4. The Vice President of the United States shall be Presi- 
dent of the Senate, but shall have no vote, unless they be 
equally divided. 

5. The Senate shall choose their other officers, and also a 


1 See the 17th Amendment. 
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president pro tempore, in the absence of the Vice President, or 
when he shall exercise the office of President of the United 
States. 

6. The Senate shall have the sole power to try all impeach- 
ments. When sitting for that purpose, they shall be on oath 
or affirmation. When the President of the United States is 
tried, the chief justice shall preside: and no person shall be 
convicted without the concurrence of two thirds of the mem- 
bers present. 

7. Judgment in cases of impeachment shall not extend fur- 
ther than to removal from office, and disqualification to hold 
and enjoy any office of honor, trust or profit under the United 
States: but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment and Abba ae, 
according to law. 

Section 4. 1. The times, places, and manner of holding 
elections for senators and representatives, shall be prescribed 
in each State by the legislature thereof; but the Congress may 
at any time by law make or alter such regulations, except as 
to the places of choosing senators. 

2. The Congress shall assemble at least once in every year, 
and such meeting shall be on the first Monday in December, 
unless they shall by law appoint a different day. 

SecTION 5. 1. Each House shall be the judge of the elec- 
tions, returns and qualifications of its own members, and a 
majority of each shall constitute a quorum to do business; 
but a smaller number may adjourn from day to day, and may 
be authorized to compel the attendance of absent members, 
in such manner, and under such penalties as each House may 
provide. 

2. Each House may determine the rules of its proceedings, 
punish its members for disorderly behavior, and, with the con- 
currence of two thirds, expel a member. 

3. Each House shall keep a journal of its proceedings, and 
from time to time publish the same, excepting such parts as 
may in their judgment require secrecy; and the yeas and nays 
of the members of either House on any question shall, at the 
desire of one fifth of those present, be entered on the journal. 

4. Neither House, during the session of Congress, shall, 
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without the consent of the other, adjourn for more than three 
days, nor to any other place than that in which the two Houses 
shall be sitting. 

SECTION 6. 1. The senators and representatives shall 
receive a compensation for their services, to be ascertained by 
law, and paid out of the Treasury of the United States. They 
shall in all cases, except treason, felony and breach of the 
peace, be privileged from arrest during their attendance at 
the session of their respective Houses, and in going to and 
returning from the same; and for any speech or debate 
in either House, they shall not be questioned in any other 
‘place. 

2. No senator or representative shall, during the time for 
which he was elected, be appointed to any civil office under the 
authority of the United States, which shall have been created, 
or the emoluments whereof shall have been increased during 
such time; and no person holding any office under the United 
States shall be a member of either House during his contin- 
uance in office. 

Section 7. 1. All bills for raising revenue shall originate 
in the House of Representatives; but the Senate may propose 
or concur with amendments as on other bills. 

2. Every bill which shall have passed the House of Repre- 
sentatives and the Senate, shall, before it become a law, be 
presented to the President of the United States; if he approve 
he shall sign it, but if not he shall return it, with his objec- 
tions to that House in which it shall have originated, who 
shall enter the objections at large on their journal, and pro- 
ceed to reconsider it. If after such reconsideration two thirds 
of that House shall agree to pass the bill, it shall be sent, 
together with the objections, to the other House, by which it 
shall likewise be reconsidered, and if approved by two thirds 
of that House, it shall become a law. But in all such cases 
the votes of both Houses shall be determined by yeas and 
nays, and the names of the persons voting for and against the 
bill shall be entered on the journal of each House respectively. 
If any bill shall not be returned by the President within ten 
days (Sundays excepted) after it shall have been presented to 
him, the same shall be a law, in like manner as if he had 
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signed it, unless the Congress by their adjournment prevent its 
return, in which case it shall not be a law. 

3. Every order, resolution, or vote to which the concurrence 
of the Senate and House of Representatives may be necessary 
(except on a question of adjournment) shall be presented to 
the President of the United States; and before the same shall 
take effect, shall be approved by him, or being disapproved 
by him, shall be repassed by two thirds of the Senate and 
House of Representatives, according to the rules and limita- 
tions prescribed in the case of a bill. 

Section 8. 1. The Congress shall have power to lay and 
collect taxes, duties, imposts and excises, to pay the debts 
and provide for the common defense and general welfare of 
the United States; but all duties, imposts and excises shall be 
uniform throughout the United States; 

2. To borrow money on the credit of the United States; 

3. To regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes; 

4. To establish an uniform rule of naturalization, and 
uniform laws on the subject of bankruptcies throughout the 
United States; 

5. To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures; 

6. To provide for the punishment of counterfeiting the 
securities and current coin of the United States; 

7. To establish post offices and post roads; 

8. To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the exclu- 
sive right to their respective writings and discoveries; 

9. To constitute tribunals inferior to the Supreme Court; 

10. To define and punish piracies and felonies committed 
on the high seas, and offenses against the law of nations; 

11. To declare war, grant letters of marque and reprisal, 
and make rules concerning captures on land and water; 

12. To raise and support armies, but no appropriation of 
money to that use shall be for a longer term than two 
years; 

13. To provide and maintain a navy; 
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14. To make rules for the government and regulation of 
the land and naval forces; 

15. To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections and repel invasions; 

16. To provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be 
employed in the service of the United States, reserving to the 
States respectively the appointment of the officers, and the 
authority of training the militia according to the discipline 
prescribed by Congress; 

17. To exercise exclusive legislation in all cases whatso- 
ever, over such district (not exceeding ten miles square) as 
may, by cession of particular States, and the acceptance of 
Congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased 
by the consent of the legislature of the State in which the 
same shall be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings; and 

18. To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the government of the 
United States, or in any department or officer thereof. 

Section 9. 1. The migration or importation of such per- 
sons as any of the States now existing shall think proper to 
admit, shall not be prohibited by the Congress prior to the 
year one thousand eight hundred and eight, but a tax or duty 
may be imposed on such importation, not exceeding ten dol- 
lars for each person. 

2. The privilege of the writ of habeas corpus shall not be 
suspended, unless when in cases of rebellion or invasion the 
public safety may require it. 

3. No bill of attainder or ex post facto law shall be passed. 

4. No capitation, or other direct, tax shall be laid, unless in 
proportion to the census or enumeration hereinbefore directed 
to be taken.* 

5. No tax or duty shall be laid on articles exported from 
any State. 

*See the 16th Amendment. 
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6. No preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of 
another: nor shall vessels bound to, or from, one State be 
_ obliged to enter, clear, or pay-duties in another. 

7. No money shall be drawn from the treasury, but in con- 
sequence of appropriations made by law; and a regular state- 
ment and account of the receipts and expenditures of all pub- 
lic money shall be published from time to time. 

8. No title of nobility shall be granted by the United 
States: and no person holding any office of profit or trust 
under them, shall, without the consent of the Congress, accept 
of any present, emolument, office, or title, of any kind what- 
ever, from any king, prince, or foreign State. 

Section 10. 1. No State shall enter into any treaty, alli- 
ance, or confederation; grant letters of marque and reprisal; 
coin money; emit bills of credit; make anything but gold and 
silver coin a tender in payment of debts; pass any bill of 
attainder, ex post facto law, or law impairing the obligation 
of contracts, or grant any title of nobility. 

2. No State shall, without the consent of the Congress, lay 
any imposts or duties on imports or exports, except what 
may be absolutely necessary for executing its inspection 
laws: and the net produce of all duties and imposts laid by 
any State on imports or exports, shall be for the use of the 
treasury of the United States; and all such laws shall be sub- 
ject to the revision and control of the Congress. 

3. No State shall, without the consent of Congress, lay any 
duty of tonnage, keep troops, or ships of war in time of peace, 
enter into any agreement or compact with another State, or 
with a foreign power, or engage in war, unless actually 
invaded, or in such imminent danger as will not admit of 
delay. 


ARTICLE II 


[Executive Department] 


Section 1. 1. The executive power shall be vested in a 
President of the United States of America. He shall hold 
his office during the term of four years, and, together with 
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the Vice President, chosen for the same term, be elected, as 
follows: 

2. Each State shall appoint, in such manner as the legis- 
lature thereof may direct, a number of electors, equal to the 
whole number of senators and representatives to which 
the State may be entitled in the Congress: but no senator or 
representative, or person holding an office of trust or profit 
under the United States, shall be appointed an elector. 

* The electors shall meet in their respective States, and vote 
by ballot for two persons, of whom one at least shall not be an 
inhabitant of the same State with themselves. And they shall 
make a list of all the persons voted for, and of the number of 
votes for each; which list they shall sign and certify, and 
transmit sealed to the seat of the government of the United 
States, directed to the president of the Senate. The president 
of the Senate shall, in the presence of the Senate and House of 
Representatives, open all the certificates, and the votes shall 
then be counted. The person having the greatest number of 
votes shall be the President, if such number be a majority 
of the whole number of electors appointed; and if there be 
more than one who have such majority, and have an equal 
number of votes, then the House of Representatives shall 
immediately choose by ballot one of them for President; 
and if no person have a majority then from the five highest 
on the list the said House shall in like manner choose the 
President. But in choosing the President, the votes shall 
be taken by States, the representation from each State having 
one vote; a quorum for this purpose shall consist of a member 
or members from two thirds of the States, and a majority of 
all the States shall be necessary to a choice. In every case, 
after the choice of the President, the person having the great- 
est number of votes of the electors shall be the Vice Presi- 
dent. But if there should remain two or more who have 
equal votes, the Senate shall choose from them by ballot the 
Vice President.’ 

3. The Congress may determine the time of choosing 
the electors, and the day on which they shall give their 


The following paragraph was in force only from 1788 to 1803. 
2 Superseded by the 12th Amendment. 
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votes; which day shall be the same throughout the United 
States. 

4. No person except a natural born citizen, or a citizen of 
the United States, at the time of the adoption of this Consti- 
tution, shall be eligible to the office of President; neither shall 
any person be eligible to that office who shall not have attained 
to the age of thirty-five years, and been fourteen years a 
resident within the United States. 

5. In case of the removal of the President from office, or 
of his death, resignation, or inability to discharge the powers 
and duties of the said office, the same shall devolve on the 
Vice President, and the Congress may by law provide for 
the case of removal, death, resignation, or inability, both of the 
President and Vice President, declaring what officer shall then 
act as President, and such officer shall act accordingly, until 
the disability be removed, or a President shall be elected. 

6. The President shall, at stated times, receive for his 
services a compensation, which shall neither be increased nor 
diminished during the period for which he shall have been 
elected, and he shall not receive within that period any other 
emolument from the United States, or any of them. 

7. Before he enter on the execution of his office, he shall 
take the following oath or affirmation:—‘“I do solemnly swear 
(or affirm) that I will faithfully execute the office of Presi- 
dent of the United States, and will to the best of my ability, 
preserve, protect and defend the Constitution of the United 
States.” 7 

SEcTION 2. 1. The President shall be commander in chief 
of the army and navy of the United States, and of the militia 
of the several States, when called into the actual service of 
the United States; he may require the opinion, in writing, of 
the principal officer in each of the executive departments, upon 
any subject relating to the duties of their respective offices, 
and he shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeach- 
ment. 

2. He shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two thirds 
of the senators present concur; and he shall nominate, and 
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by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, 
judges of the Supreme Court, and all other officers of 
the United States, whose appointments are not herein other- 
wise provided for, and which shall be established by law: 
but the Congress may by law vest the appointment of such 
inferior officers, as they think proper, in the President alone, 
in the courts of law, or in the heads of departments. 

3. The President shall have power to fill up all vacancies 
that may happen during the recess of the Senate, by grant- 
‘Ing commissions which shall expire at the end of their next 
session. 

SEcTIon 3. 1. He shall from time to time give to the Con- 
gress information of the state of the Union, and recommend to 
their consideration such measures as he shall judge necessary 
and expedient; he may, on extraordinary occasions, convene 
both Houses, or either of them, and in case of disagreement 
between them with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper; he shall 
receive ambassadors and other public ministers; he shall take 
care that the laws be faithfully executed, and shall commis- 
sion all the officers of the United States. 

Section 4. The President, Vice President, and all civil offi- 
cers of the United States, shall be removed from office on 
impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 


ARTICLE III 
[Judicial Department | 


Section 1. The judicial power of the United States shall 
be vested in one Supreme Court, and in such inferior courts as 
the Congress may from time to time ordain and establish. 
The judges, both of the Supreme and inferior courts, shall 
hold their offices during good behavior, and shall, at stated 
times, receive for their services, a compensation, which shall 
not be diminished during their continuance in office. 

Section 2. 1. The judicial power shall extend to all cases, 
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in law and equity, arising under this Constitution, the laws 
of the United States, and treaties made, or which shall be 
made, under their authority ;—to all cases affecting ambassa- 
dors, other public ministers and consuls;—to all cases of 
admiralty and maritime jurisdiction;—to controversies to 
which the United States shall be a party ;—to controversies 
between two or more States;—between a State and citizens of 
another State; *-between citizens of different States,—be- 
tween citizens of the same State claiming lands under grants 
of different States, and between a State, or the citizens thereof, 
and foreign States, citizens or subjects. 

2. In all cases affecting ambassadors, other public minis- 
ters and consuls, and those in which a State shall be party, 
the Supreme Court shall have original jurisdiction. In all the 
other cases before mentioned, the Supreme Court shall have 
appellate jurisdiction, both as to law and to fact, with such 
exceptions, and under such regulations as the Congress shall 
make. | 

3. The trial of all crimes, except in cases of impeachment, 
shall be by jury; and such trial shall be held in the State 
where the said crimes shall have been committed; but when 
not committed within any State, the trial shall be at such 
place or places as the Congress may by law have directed. 

SEcTION 3. 1. Treason against the United States, shall 
consist only in levying war against them, or in adhering to 
their enemies, giving them aid and comfort. No person shall 
be convicted of treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession in open court. 

2. The Congress shall have power to declare the punish- 
ment of treason, but no attainder of treason shall work cor- 
ruption of blood, or forfeiture except during the life of the 
person attainted. 


ARTICLE IV 


[Return of Escaped Slaves; New States: Territories] 


SecTION 1. Full faith and credit shall be given in each 
State to the public acts, records, and judicial proceedings of 
* See the 11th Amendment. 
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every other State. And the Congress may by general laws 
prescribe the manner in which such acts, records and pro- 
ceedings shall be proved, and the effect thereof. 

SECTION 2. 1. The citizens of each State shall be entitled 
to all privileges and immunities of citizens in the several 
States. 

2. A person charged in any State with treason, felony, or 
other crime, who shall flee from justice, and be found in 
another State, shall on demand of the executive authority of 
the State from which he fled, be delivered up to be removed 
to the State having jurisdiction of the crime. 

3. No person held to service or labor in one State, under 
the laws thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such 
service or labor, but shall be delivered up on claim of the 
party to whom such service or labor may be due. 

SEcTION 3. 1. New States may be admitted by the Con- 
gress into this Union; but no new States shall be formed 
or erected within the jurisdiction of any other State; nor 
any State be formed by the junction of two or more States, 
or parts of States, without the consent of the legislatures of 
the States concerned as well as of the Congress. 

2. The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory or 
other property belonging to the United States; and nothing 
in this Constitution shall be so construed as to prejudice any 
claims of the United States, or of any particular State. 

Section 4. The .United States shall guarantee to every 
State in this Union a republican form of government, and shall 
protect each of them against invasion; and on application of 
the legislature, or of the executive (when the legislature can- 
not be convened) against comestic violence. 


ARTICLE V 
[Provision for Amendments | 


The Congress, whenever two thirds of both Houses shall 
deem it necessary, shall propose amendments to this Constitu- 
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tion, or, on the application of the legislatures of two thirds of 
the several States, shall call a convention for proposing amend- 
ments, which, in either case, shall be valid to all intents and 
purposes, as part of this Constitution when ratified by the 
legislatures of three fourths of the several States, or by con- 
ventions in three fourths thereof, as the one or the other mode 
of ratification may be proposed by the Congress; Provided 
that no amendment which may be made prior to the year one 
thousand eight hundred and eight shall in any manner affect 
the first and fourth clauses in the ninth section of the first 
article; and that no State, without its consent, shall be 
deprived of its equal suffrage in the Senate. 


ARTICLE VI 
[Public Debts; Supremacy of the Constitution] 


1. All debts contracted and engagements entered into, be- 
fore the adoption of this Constitution, shall be as valid against 
the United States under this Constitution, as under the Con- 
federation. 

2. This Constitution, and the laws of the United States 
which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land; and the 
Judges in every State shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary notwith- 
standing. 

3. The senators and representatives before mentioned, and 
the members of the several State legislatures, and all execu- 
tive and judicial officers, both of the United States and of the 
several States, shall be bound by oath or affirmation to sup- 
port this Constitution; but no religious test shall ever be 
required as a qualification to any office or public trust under 
the United States. 


ARTICLE VII 
[ Ratification | 


The ratification of the conventions of nine States shall be 


APPENDIX 235 


sufficient for the establishment of this Constitution between 
the States so ratifying the same. 


Done in Convention by the unanimous consent of the States 
present the seventeenth day of September in the year of 
our Lord one thousand seven hundred and eighty-seven, 
and of the independence of the United States of America 
the twelfth. In witness whereof we have hereunto sub- 
scribed our names, 

Go: WAsSHINGTON— 
Presidt. and Deputy from Virginia 


Articles in addition to, and amendment of, the Constitution 
of the United States of America, proposed by Congress, and 
ratified by the legislatures of the several States pursuant to 
the fifth article of the original Constitution. 


[The Right of Persons] 
ARTICLE I* 
Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the 


people peaceably to assemble, and to petition the govern- 
ment for a redress of grievances. 


ARTICLE II 


A well regulated militia, being necessary to the security of 
a free State, the right of the people to keep and bear arms, 
shall not be infringed. 


ARTICLE III 


No soldier shall, in time of peace be quartered in any house, 
without the consent of the owner, nor in time of war, but in a 
manner to be prescribed by law. 


1 The first ten Amendments adopted in 1791. 
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ARTICLE IV 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and partic- 
ularly describing the place to be searched, and the persons or 
things to be seized. 


ARTICLE V 


No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, 
or in the militia, when in actual service in time of war or 
public danger; nor shall any person be subject for the same 
offense to be twice put in Jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against him- 
self, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public 
use without just compensation. 


ARTICLE VI 


In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained | 
by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense. 


ARTICLE VII 


In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury shall be otherwise reéx- 
amined in any court of the United States, than according to 
the rules of the common law. 
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ARTICLE VIII 


Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 


ARTICLE IX 


The enumeration in the Constitution of certain rights shall 
not be construed to deny or disparage others retained by the 
people. 


ARTICLE X 
[The Rights of States] 


The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to 
the Sates respectively, or to the people. 


ARTICLE XI * 
[Suzts against States] 


The judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of 
another State, or by citizens or subjects of any foreign 
State. 


ARTICLE XII ’” 
[Change in Electoral System] 


The electors shall meet in their respective States, and vote 
by ballot for President and Vice President, one of whom, at 
least, shall not be an inhabitant of the same State with them- 
selves; they shall name in their ballots the person voted for 
as President, and in distinct ballots, the person voted for as 
Vice President, and they shall make distinct lists of all per- 
sons voted for as President and of all persons voted for as 


1 Adopted in 1798. 
2 Adopted in 1804. 
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Vice President, and of the number of votes for each, which 
lists they shall sign and certify, and transmit sealed to the 
seat of the government of the United States, directed to the 
President of the Senate;—The President of the Senate shall, 
in the presence of the Senate and House of Representatives, 
open all the certificates and the votes shall then be counted ;— 
The person having the greatest number of votes for President, 
shall be the President, if such number be a majority of the 
whole number of electors appointed; and if no person have 
such majority, then from the persons having the highest num- 
bers not exceeding three on the list of those voted for as 
President, the House of Representatives shall choose imme- 
diately, by ballot, the President. But in choosing the Presi- 
dent, the votes shall be taken by States, the representation 
from each State having one vote; a quorum for this purpose 
shall consist of a member or members from two thirds of the 
States, and a majority of all the States shall be necessary to 
a choice. And if the House of Representatives shall not 
choose a President whenever the right of choice shall devolve 
upon them, before the fourth day of March next following, 
then the Vice President shall act as President, as in the case 
of the death or other constitutional disability of the President. 
The person having the greatest number of votes as Vice Presi- 
dent shall be the Vice President, if such number be a majority 
of the whole number of electors appointed, and if no person 
have a majority, then from the two highest numbers on the 
list, the Senate shall choose the Vice President; a quorum for 
the purpose shall consist of two thirds of the whole number 
of Senators, and a majority of the whole number shall be 
necessary to a choice. But no person constitutionally ineli- 
gible to the office of President shall be eligible to that of Vice 
President of the United States. 


ARTICLE XIII * 
[Slavery Prohibited] 


Section 1. Neither slavery nor involuntary servitude, 
except as punishment for crime whereof the party shall have 


-7? Adopted in 1865. 
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been duly convicted, shall exist within the United States, or 
any place subject to their jurisdiction. 

2. Congress shall have power to enforce this article by 
appropriate legislation. 


ARTICLE XIV’ 
[Who Are Citrzens | 


1. All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
_ United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. 


[Apportionment of Representatives and the Suffrage] 


2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not 
taxed. But when the right to vote at any election for the 
choice of electors for President and Vice President of the 
United States, representatives in Congress, the executive and 
judicial officers of a State, or the members of the legislature 
thereof, is denied to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 


[Exclusion of Certain Persons from Office] 


3. No person shall be a senator or representative in Con- 
eress, or elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any 
State, who, having previously taken an oath, as a member of 


1 Adopted in 1868. 
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Congress, or as an officer of the United States, or as a member 
of any State legislature, or as an executive or judicial officer 
of any State, to support the Constitution of the United States, 
shall have engaged in insurrection or rebellion against the 
same, or given aid or comfort to the enemies thereof. But 
Congress may by a vote of two thirds of each House, remove 
such disability. 


[Union and Confederate Debts] 


4. The validity of the public debt of the United States, 
authorized by law, including debts incurred for payment of 
pensions and bounties for services in suppressing insurrection 
or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obliga- 
tion incurred in aid of insurrection or rebellion against the 
United States, or any claim for the loss or emancipation of 
any slave; but all such debts, obligations and claims shall be 
held illegal and void. | 

5. The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this article. 


ARTICLE XV * 
[Right to Vote] 


Section 1. The right of citizens of the United States to 
vote shall not be denied, or abridged by the United States or 
by any State on account of race, color, or previous condition 
of servitude. 

Section 2. The Congress shall have power to enforce this 
article by appropriate legislation. 


ARTICLE XVI ’ 
[Income Tax] 


The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without apportion- 


? Adopted in 1870. 
* Passed July, 1909; proclaimed February 25, 1913. 
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ment among the several States, and without regard to any 
census or enumeration. 


ARTICLE XVII? 
[Popular Election of Senators] 


The Senate of the United States shall be composed of two 
senators from each State, elected by the people thereof, for 
six years; and each senator shall have one vote. The electors 
in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislature. 

When vacancies happen in the representation of any State 
in the Senate, the executive authority of such State shall issue 
writs of election to fill such vacancies: Provided, That the 
legislature of any State may empower the executive thereof 
to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the 
election or term of any senator chosen before it becomes valid 
as part of the Constitution. 


ARTICLE XVIII * 
[National Prohibition] 


Section 1. After one year from the ratification of this arti- 
cle the manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exportation 
thereof from the United States and all territory subject to the 
jurisdiction thereof, for beverage purposes, is hereby pro- 
hibited. 

Srction 2. The Congress and the several States shall have 
concurrent power to enforce this article by appropriate legis- 
lation. 

1 Passed May, 1912, in lieu of paragraph one, Section 3, Article I, of 
the Constitution and so much of paragraph two of the same Section as 
relates to the filling of vacancies; proclaimed May 31, 1913. 

2 Passed both houses of Congress, December, 1917; ratified by the 


required number of states on January 16, 1919, and proclaimed to take 
effect January 16, 1920. 
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Section 3. This article shall be inoperative unless it shall 
have been ratified as an amendment to the Constitution by 
the Legislatures of the several States, as provided by the 
Constitution, within seven years from the date of the submis- 
sion hereof to the States by the Congress. 


ARTICLE XIX * 
[Woman Suffrage] 


i 
Section 1. The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or 
by any State on account of sex. 
SECTION 2. Congress shall have power to enforce this arti- 
cle by appropriate legislation. 


* Passed the House of Representatives, May 21, 1919; passed the 
Senate, June 4, 1919; proclaimed August 26, 1920. 
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Absolute prohibition illegal, 58, 59, 
99. 


Acton, Lord, on theological root of 
Liberty, 12; defines Liberty, 31. 
Agency, basis of American Gov- 
ernment, Bryce, 69. 
‘Agreement of the People, 
considered, 13. 
Ambition of Congress, “slumbers 
not nor sleeps,” 181. 
Amendments, 
not to be made by courts, 169. 
nor Congress, 178. 
America, 
achievements of 
mental, 1. 
constitutional idea of, that Gov- 
ernment let the Man alone, 


the, 


non-govern- 


experience of discredited Gen- 
eral Will, 9. 

invented judicial safeguard to 
Liberty, 32. 

docile to new Bourbonism, 64. 

resources of, inferior to British 
Empire, production superior, 


American Bar Association Journal 
cited, 206, note. 
Americans, 
immortal, Bryce on, 33. 
can be manhandled by Senate 
or House with impunity, 
202, 204. 
Arrest and punishment, 
exercise of judicial power, 185, 
190. 
power not in either House of 
Congress except for own dis- 
cipline, 190. 
Attorney-general, investigated by 
Senate, 183. 


Authority and Liberty, conflict be- 
tween made Massachusetts, 
1 


Bagehot, quoted on bureaucracy, 
76, note. 
Banks, 


debts of guaranteed by others, 
164 


laws sustained by Supreme 


Court, 168. 
held unconstitutional by lower 
courts, 166. 
Bar senor superficial, 171, 
172: 


Belloc, Hilaire, “freedom and dig- 
nity of living in the indi- 
vidual,” 3. 

Benton, Thomas H., on constitu- 
tional foundations, 62. 

Bill of Rights, 

English, stated substantially, 16. 
first ten amendments, reason for, 


says Liberty above Government, 

soon lost efficacy in England, 17. 

“against any Government on 
earth,” 25, 107. 

capped by Tenth Amendment, 
8 


68. 

Blackstone, definition of Liberty, 
te 

Bousset, first to see Liberty under- 
lying religious controversy, 
i . 


Boxing pictures prohibited in com- 
merce, 213. 

Boyd v. United States, quoted, 47, 
48 


Brewer, Justice, made only state- 
ment of Liberty, 107. 
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British people criticized, Declara- 
tion of Independence, 17. 

Bryce, on lack of Supreme Court 
in England, 18, 53; immor- 
tal Americans, 33} 
of Judicial Department, 53, 
59; danger to Supreme 
Court, 59; disregard of Con- 
stitution ‘by Congress, 60; 
agency in American Govern- 
ment, 69. 

Burke, Edmund, on representa- 
tive’s proper independence, 


Byron, quoted on failures in Gov- 
ernment, 68. 


California wine-grape production 
increased, 141. 
Canada, 
burdened by socialistic railway 
management, 2. 
followed Constitution of United 
States, 53. 
Carlyle, on ‘misery from Govern- 
ment in France, 19. 
Carter, James C., quoted on 
Power, 45. 
Centralization, 
hobby of influential forces, 4. 
tendency of States, 4. 
Madison on, 55. 
Centralized Government, 
prevents “freedom and dignity 
of living,” 3. 
“Chains of the Constitution,” 
necessary, Jefferson, 18, 171. 
Charter of Liberties of 1101, 24. 
Cicero, quoted on “headless peo- 
e,” 108. 
City Beautiful, and “other people’s 
money,” 174. 
warned by Interstate Commerce 
Commission, 175. 
Clayton Act and equity cases, 176. 
unconstitutional, Circuit Court 
of Appeals, 177. 
sustained, U. S. Supreme Court, 
180. 
Colonists, victims of Government, 
10. 


success. 
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Commerce, 
sate a include bottle in valise, 


sean by Chief Justice Mar- 
shall, 138. 
Interstate Commission, 
stopped, 142. 
Commerce Clause, 
does not authorize stoppage, 


never 


explained by Chief Justice Mar- 
shall, 85. 

history of, 130, 132. 

liquor shipments stopped under, 
129, 138, 137. 

boxing pictures prohibited under, 
213 


Competent men, and incompetent, 
confused, 99. 
unnoticed in all decisions, 124. 
Concurrent action State and Na- 
tion against Liberty, 128; 
before Eighteenth Amend- 
ment authorized it, 135. 
Congress, 
Madison on its ambitions, 60, 61. 
Bryce on disregard of constitu- 
tional limitations, 60. 
not highest law, but Constitu- 
tion, 61. 
report of, on prescriptions, 64, 65. 
assailed Judicial Department re- 
peatedly, 67. 
BNE test Judicial Department, 
176. 
violated Fourth and _ Fifth 
Amendments, 47, 48. 
reaches for more Power, 152. 
can it manufacture courts? ‘Vet 
alone to amend the Constitu- 
tion? 178. 
ambition of, “slumbers not nor 
sleeps,” 181. 
secured more Power, 204. 
at large as spender in Utopia, 
204, 206, 208. 
Madison against principle of 
Maternity Act, 210. 
Constitution, 
known only from world that 
made it, 5. 
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Constitution (continued) 

first fixed supremacy of Man to 
Government, 7. 

miserable condition of Man be- 
fore, 19. 

reasons for 
20. 

principle of, not sociology, under 
discussion, viil. 

purpose of Solomon in, 23. 

made independent judges, 41. 

system of, contingent on inde- 
pendent judges, 44. 

liberally construed for security 
of Man, 48. 

“supreme law of the land,” 61. 

safeguards of, paraded but not 
applied, 91, 92, 157. 

drafted for time of storm, 151, 
152. 

Construction of Constitution, 

should favor Liberty, 83, 139, 
209, 212. 

Marshall stated rule for, 151. 

favoring State against citizen, 
168. 

gave “implied” power to Senate, 
203 


careful study of, 


Conventicle Acts, 
violations of Liberty, 10. 
populated Massachusetts, 11. 
Cooley, Thomas M., on Mugler 
case, 59. 
Courts, 
Hamilton quoted on independ- 
ent, 33, 34. 
attacks on recently, 34, 151. 
affected by “major voice of com- 
munity,” 34, note. 
must declare void unauthorized 
laws, 61. 
can Congress manufacture? 177. 
constitutional power of, 178. 
stand between people and gov- 
ernment, Hamilton, 67. 


Declaration of Independence, 
states Man’s supremacy to Gov- 
ernment, 6. 
followed since World War, 6. 
on British people, 17. 
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aceon of Rights, American, 

Decisions, other than in prohibi- 
tory cases, 154. 

Definitions, none in decisions, 90, 
note. 

Despotic Government, from blend- 
ed powers, 152, 185, 191. 

Despotism, elective, Jefferson’s 
fear of, 36, 66. 

in later day, 210. 

Dicey, Prof. of Oxford, on need of 
limitations on Power, 55; in 
praise of Judicial Depart- 
ment, 54; on _ success of 
court’s operations, 61; on 
arbitrariness and discretion, 
158, 159. 

Dickinson, John, defines Liberty, 
Ae warns against precedent, 


Dillon, John F., Judicial Depart- 
ment “final breakwater,” 57, 
214; criticized Oleomarga- 
rine case, 159. 

Discretion in government means 
arbitrariness, 158, 159. 
Distribution of powers by Consti- 

tution, 192, 193. 

Divine right of Kingsin England, 14. 

Doubts should have favored Tenth 
Amendment, 82. 

Dreams of better Government, 22 
—Solomon’s, Plato’s, More’s, 
Rousseau’s. 

Due Process of Law, defined, 39. 


Educated public opinion, Wash- 
ington on, 49. 

Education in Constitution defi- 
cient, 4, 34, note 89. 

Russian Constitution, 88-89. 

Educators, need schooling in Gov- 
ernment, 87. 

Eighteenth Amendment covers 
beverages only, 63, 64, 69. 

“lective despotism,” opposed by 
Jefferson, 9, 36, 64, 66, 210. 

Employers aided temperance, 76. 

Encroachments of Power to be 
watched, 48, 49. 


246 INDEX 


English language not only one 
teachable, 35, 37. 
Englishman, his poor condition, 20. 
Equal Protection Clause and mak- 
ing oleomargarine, 156. 
invoked by solvent bankers, 165, 
168. 
Equity power of courts, 
attacked by Congress, 176. 
Circuit Court of Appeals upheld, 
177. 
conferred by Constitution, 178. 
cannot be limited in Massachu- 
setts, 181, note. 
upheld by Wisconsin Supreme 
Court, 181, note. 
Erie Railroad v. Board, examined, 
170. 
Executive in power of legislature: 
folly—Roosevelt, 18, note. 


Farmers’ money in city crossings, 
175 


Field, Justice, dissented in Oleo- 
margarine case, 159. 
Fifth and Fourteenth Amend- 
ments not void as to liquor, 
162, 163. 
Finding of fact by State not con- 
clusive, 101, 158. 
Fiske, John, on Commerce Clause, 
130. 
Fourth and Fifth Amendments 
violated by Congress, 47. 
France, Jefferson on misery of peo- 
ple, 20. 
Michelet on Power owning all, 
19. 
French Revolution, 
failed from inexperience of peo- 
ple, 8. ; 
based on erroneous theory, 9. 
Carlyle quoted on, 19. 
recalled by attacks on courts, 
151, note. 


General Will, 


in France, forced people to be. 


free, 9. 
used to defend atrocities of 
Revolution, 9. 


General Will (continued) ; 
discredited by American experi- 
ence, 9. 
and Conventicle Acts of Eliza- 
beth and successors, 10. 
not supreme law of land in 
America, 9. 
George oo and puppet judges, 
177. 


German language cases discussed, 
ooy 
Gibbon quoted on decay of Gov- 
ernment, 6. ; 
“Good cause,” Portia pushed aside, 
55. 
Government, 
to let Man alone in United 
States, 1. 
victimized Man everywhere in 
1776, 6. 
servant, not master, in America, 
service of, in people, early ideas, 
one master is better than many, 
dreams by great men of better, 
73 
cannot determine its own Power, 


can it be limited? 45. 


Grand Jury, 
constitutional creature, like Sen- 
ate, 186. 
baffles “attempts at malevo- 
lence,” 186. 


can ascertain all facts, 189, 202. 


Habeas Corpus Act and Liberty, 
20. 

Hamilton, on necessity for inde- 
pendent courts, 33; “maj 
voice of the community,” 
34; protection for Judicial 
Department, 182; separation 
of powers essential to Lib- 
erty, 182. 

House of Representatives should 
impeach, 188. 

Huns to be generated by our own 
institutions, 4. 


INDEX 


Illiteracy in Constitution in United 
States, 4, note; 50, 52, 152. 
Impeachment by House of ’Rep- 
resentatives, 189. 
in effect by Senate, 188. 
Independence, proper, of people’s 
representatives, 5. 
of judges, essential to Liberty, 
wie lid 
Individual initiative basis of 
American progress, 2. 
Instrument of Government, Crom- 
well’s, considered, 14. 
Interstate Commerce Commission, 
on City Beautiful, 175. 
never stopped Commerce, 142. 


Jefferson, favored local govern- 
ment by States, 4, 63; on 
mischievousness of men in 
power, 18; on misery of 
French people, 20; favored 
Bill of Rights “against any 
Government on earth,” 25; 
against “elective despotism,” 
36, 66; on “despotic govern- 


ment, > 159. 
ces, 
independent, essential to Lib- 


erty, Vv. 
are elective, vacillating? 40. 
Declaration of Independence on 


servile, 41. 

Federal, some would have elec- 
tive, 42. 

made independent by Constitu- 
tion, 41. 


James Wilson on independent, 41, 
public must support, 152. 
should not amend Constitution, 
169. 
can Congress manufacture? 177. 
puppets of George III, 177. 
Judicial decisions, 
pened with moral philos- 
ophy, 
recall of in Soran 44, 45. 
Judicial Department, 
essential to Liberty, 31, 214. 
invented by Americans, 32. 
assailed by interests, 33. 
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Judicial Department (continued) 
has not held Power in check, 50. 
tributes to American, 50. 

Bryce on sources of, 53. 

Dicey in praise of, 54. 

bright jewel of our Liberty, 57. 

operation astonished European 
countries, 61. 

assailed by Congress, 67, 176. 

cannot alone withstand ‘all legis- 
latures, 171. 

invaded by Congress, 176. 

needs protection, Hamilton, 182. 

Judicial Power, 

in arrest and punishment, 185, 
190. 

not conferred by Constitution on 
Senate, 203. 

“implied,” said Supreme Court, 
203. 


Kansas law, 
terms of, 106. 
decision void of reasoning, 106. 
based on misunderstood cases, 
109. 
citations reviewed and distin- 
guished, 110, 115. 
Kilbourn v. Thompson, stated and 
quoted, 193, 199, 202. 
got judgment against House, 202. 
Kings, divine right of in England, 
14. 
passive obedience to, 15. 
effect in America of dethroning, 
1: 


Lambert v. Yellowley, physician’s 
prescriptions, 62, 153. 
Languages, study of beyond gov- 

ernmental control, 35, 37. 
Lawlessness in Government, James 
Wilson on, 43. 
Lawyers, 
poorly taught in Constitution, 
171. 


therefore make poor judges, 172. 
Legislative Department: See Con- 
gress, Legislature. 
Legislators, elected year before 
Highteenth Amendment pro- 
posed, 80. 
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Liberation of people from Gov- 
ernment brings progress, 3. 
Liberty, 
in opinion violated by Conven- 
ticle Acts, 10. 
root in theological controversy, 


12. 
and Authority, struggle between, 


13. 

in English Bill of Rights above 
Government, 16. 

and unlimited Power 
patible, 19. 

of Man and Power of Govern- 
ment, theme of book, vii. 

as defined in history, 23, 26. 

in Charter of 1101, 24. 

Magna Charta, 24. 

means limitation on Power, Mill, 


incom- 


Habeas Corpus Act, 25. 
Instrument of Government, 25. 
American Declarations of Rights 
(1765,,1774))) 25, 
Virginia Bill of Rights, 26. 
Declaration of Independence, 27. 
“unalienable,” 26. 
Blackstone’s definition of, 27, 
Paine’s, 29. 
Dickinson’s, 30. 
means security for minority, 
secured by liberal construction 
of Constitution, 48. 

of competent men, Legislation 
must respect, 86. 

possession absolute, use relative, 
96. 

Justice Brewer on, 107. 

at time Constitution adopted is 
guide, 101. 

existed before Constitution, 123. 

not adequately discussed through 
radical changes, 153. 

concurrently assailed by State 
and Nation, 128. 

Legislature, 


feared by Colonists, hence con-— 


stitutional bonds, 18. 
practically unknown in Europe, 
18. 
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Legislature (continued) 
“intrepid confidence in own 
strength,’ Madison, 191. 
bound down in Western Hemis- 
phere, 18. 
tyranny of, Burgess quoted on, 
81 


using other people’s money, 164. 
Limitation on Power, 
John Marshall on, 72, 170. 
liberally construed for Liberty, 
69, 70, 203. 
not applied in liquor cases, 104. 
Lincoln, on constitutional Liberty, 
2 


8. 

Local government favored by Jef- 
ferson, 63. 

London “Spectator,” on American 
resources and property, 2. 

Lord Acton on theological root of 
Liberty, 12. 


Macaulay, prediction of home- 
‘bred Huns, 4; quoted on 
forbidding, 126. 

Madison, on useless limitations 
without courts, 55; ambi- 
tions of Congress, 60, 61, 68; 
“despotic government,” 152; 
quoted on_ seductions of 
Legislative Department, 192; 
fallible and ambitious Con- 


gress, hence veto, 195; 
quoted against Maternity 
Act, 210. 


Magna Charta, Liberty in, 24. 
“Major voice of the community,” 
Hamilton on, 34. 
Majority, 
Roosevelt quoted, 5. 
not to be implicitly obeyed, 
Roosevelt, 5. 
Lincoln on restrained, 28. 
not supreme in United States, 


2. 
Bryce on fatalism of, 32. 
Man, 
to be let alone by Government, 
idea in America, 1. 
victim of all governments in 
1776, 6 


INDEX 


Man (continued) 
_ Supremacy of, stated in Declara- 
tion of Independence, 6. 
first fixed in Constitution of 
United States, 7. 
miserable condition of before 
Constitution, 19. 
competent, rights cannot be de- 
stroyed by Government, 86. 
oe te by officeholders, 


Marsheli, Chief Justice, defiance 
of President Jefferson’s 
power, 56; on disregard of 
limitations, 72, 170; ex- 
plained Commerce Clause, 
131; said Nation cannot tax 
for State subject, 209. 

Massachusetts v. Mellon, Mater- 
nity Act examined, 204. 

Massachusetts sprang from con- 
flict between Authority and 
Liberty, 11 

Master, one better than many in 
Government, 8. 

Maternity Act, 

Supreme Court without jurisdic- 
tion to spend money beyond 
noel authority, 205, 
207. 

Madison wrote against principle, 
210. 

_Mayflower, the, and its people, 10. 

Michaelson v. United States, ex- 
amined, 176. 

Mill, John Stuart, on religious 

challenge to authority, 12; 

defines Liberty, 24; quoted 

on power of Government, 

9 


“iy 
Mind and study beyond govern- 
mental power, 35. 
legislative control of approved 
by State courts, 164. 
Minimum wage case mentioned, 


46. 

Minority, security of is test of 
Liberty, 32. 

Mischievous Power never con- 
trolled, v. 


Jefferson on, 18. 
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Moral philosophy, too much in 
judicial decisions, v 


Morris, Gouverneur, eee by 
Roosevelt, GT 
quoted against Eighteenth 


Amendment, 149. 
Mugler v. Kansas, 
stated, 57, 59. 
reviewed, 90. 
as precedent on oleomargarine, 
154, 155. 
dissimilarity to Oleomargarine 
case stated, 161. 
McGrain v. Daugherty, 
analyzed, 183. 
leaves Man unprotected before 
trial, 202. 


Napoleon on vice supporting Gov- 
ernment, 99, note. ; 
Narcotic Drugs Act considered, 

212. 


Nation, 
has only conferred powers, 69. 
control of local affairs by, mis- 
take, 76. 
not supreme over States, 84. 
New York Court held void oleo- 
margarine law, 156. 
Noble State Bank v. Haskell criti- 
cized, 164. 


Obiter dictum followed by U. S. 
Supreme Court, 115, 122. 


’ Officeholders manhandling citizen, 


64. 
Oleomargarine case, 
based on Mugler decision, 155, 
upheld Pennsylvania legislation, 
156, 
New York decision to contrary, 
156, 
criticized by Judge Dillon, 159. 
not parallel with liquor case, 161. 
Original Package law and decision, 
129. 
“Other people’s money” 
statesmen, 164. 
farmers help build city crossings, 
125; 


and 
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Paine, Thomas, definition of Lib- 
erty, 29; on arbitrary power 
in Government, 91. 
Passive obedience to Kings sup- 
ported by great men, 15. 
Pennsylvania legislature “elective 
despotism,” 159. 
Petition of Right considered, 13. 
People, miserable condition of in 
Europe, 19, 21. 
Physician, 
prescriptions regulated, 62. 
report on, 64, 65. 
State laws on, 66. 
false reasoning on, 74. 
unoffending loses Liberty, 163. 
Pierce v. Society, etc., 38. 
Police Power, and its limits, de- 
fined, 58, 99, 103. 
retained by States over liquors, 
63. 
discussed as to origin, 62. 
local to Nation mistake, 76. 
States highly organized for, 


76. 
competent to abolish saloon, 
99. 
law of stated by authority, 100. 
cannot abridge constitutional 
right, 102. 
“Policy,” 
Boia held unconstitutional, 


took away right to make or eat 
oleomargarine, 155, 156. 

made solvent banks pay insol- 

vent’s debts, 167. 
would not hear 

cause,” 155. 

Een of liquor held illegal, 

2G; 


Portia “sood 


Power, 

Jefferson on, 18. 

unlimited not compatible with 
Liberty, 19. 

justified only by necessity, 45. 

Congress reaches for, 152. 

“enlarged” in liquor 
162. 

not always checked by Judicial 
Department, 50. 


cases, 
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Power (continued) 
of Nation entirely conferred by 
Constitution, 69. 
extent of not determined by 
claimant, 150. 
Powers, 
blended, make despotism, 152, 
185. , 


separation of essential to Lib- 
erty, Hamilton, 182. 

distribution in Constitution, 192, 
193. 

encroachment on 
200. 

Precedent, 

affecting Liberty and Property, 
xs 

Tacitus quoted on, v. 

Cesar quoted on, 125. . 

peril of in prohibitory cases, 125. 

Mugler case as, 154. 

Press not educated in Constitu- 
tion, 34. 

Progress, American, from indi- 
vidual effort, not govern- 
mental help, 2. 

evolution, not 
Spencer, 77. 

Progress follows liberation of peo- 
ple from Government, 3. 

Prohibition, absolute, is unconsti- 
tutional, 58, 59, 99. 

Prophecy in liquor cases unre- 
liable, 163. 

Property, private taken by public, 
170. 


intolerable, 


manufacture, 


Railways, Canadian National, so- 
cialistic burdens, 2. 
control by Government in war 
time costly and unsatisfac- 
tory, 2. 
Recall of judicial decisions in poli- 
tics, 44, 45. 
Reed Amendment, upheld by Su- 
preme Court, 136. 
operated against State law, 137. 


stopped interstate commerce, 
138. 
Regulation of physicians’ prescrip- 
tions, 62. 
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“Regulation” of right, confused 
with “destruction,” 58, 162. 
used interchangeably with pro- 
hibition, 164. 
Right cannot be denied by regula- 
tion, 58. 
Roosevelt, against implicit obedi- 
ence to majority, 5; 
on folly of Legislature control- 
ling Executive, 18, note. 
Root, Elihu, on “lost and forgot- 
ten faith,” 193. 
Rousseau, on supremacy of Gen- 
eral Will, 9. 
“Rule of Reason,” in Kansas, 105. 


Saloon, State could legally abolish, 


Schools and Universities neglect 
to teach Constitution, 4, 50, 
89, 90. 
private, cannot be abolished, 38. 
Search and seizure, doctrine ex- 
pounded, 48. 
Self-government, what is prospect 
Oi, 171) 172. 
Senate, 
interfered in case in Supreme 
Court, 67, note. 
investigation of Attorney-gen- 
eral, 183. 
conferred power on self, 184. 
charged crime, which is for grand 
jury, 186. 
impeachable offense, for House 
of Representatives, 188. 
arrest by, exercise of judicial 
power, 185. 
disqualified itself for impeach- 
ment trial, 189, 190. 
cannot legislate alone, 188, 194, 


196. ve 
in error, under early decision, 
192. 
Supreme Court’s distinction, 
192. 


reversal of lower court, 196. 
can manhandle an American 
with impunity, 202, 203. 
judicial power not conferred by 

Constitution, 203. 
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Senate (continued) 
“implhed,” by Supreme Court, 

203. . 

Separation of powers essential to 
Liberty, 182. 

Sixth Amendment, for speedy pub- 
lic trial, 187. 

Socialism, failure in railways and 
like undertakings, 2. 


Solomon, dream of on good Gov- 


ernment, 22. 
Sociology omitted from discussion, 
Vil. 
Spencer, Herbert, progress evolu- 
tion, not manufacture, 77. 
States, 
authority of best for “home con- 
cerns,’ Jefferson, 4. 
tending toward centralization at 
Washington, 4. 
concurrent power under Eight- 
eenth Amendment, 73. 
rapidly going “dry” when Eight- 
eenth Amendment proposed, 
to. 
to be preserved as well as Na- 
tion, 84. 
Supreme Courts of upheld ques- 
tionable laws, 40. 
have lacked firmness, 52. 
committing suicide, 86. 
going “dry,” enumerated, 75. 
Struggle between Liberty and 
Authority, 18. 
Supreme Court, 
many Englishmen see lack of, 18. 
Bryce on peril of, 59, 60. 
attacks on recently, 34, 151. 
quoted in Mugler case, 91, 92. 
failed to define Liberty, 90, 97. 
decision encouraged drastic legis- 
lation, 91, 101. 
overlooked Liberty of compe- 
tent man, 92. 
accepted judgment of State as 
final, 102. an 
relied on inapplicable decisions, 


102. 

followed obiter dictum of Chief 
Justice Taney, 116. 

its citations analyzed, 117, 128. 
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Supreme Court (continued) 

has receded on limitations on 
Power, 126. 

held possession of liquor may be 
prohibited, 126. 

conceded police power in Na- 
tion, 189, 140. 

in other than liquor cases, 154. 

unavailing references to consti- 
tutional safeguards, 157. 

on “discretion” of State legisla- 
tures, 158. 

saw no danger from liquor prec- 
edents, 161, 162. 

on “enlarged powers” respecting 
liquor, 162. 

poor prophecy in liquor cases, 
163. 

sustained state bank guaranty 
laws, 165, 167. 

sustained Congressional invasion 
of Judicial Department, 176. 

yielded substance while declar- 
ing principle, 182. 

failed to check Senate’s disre- 
gard of limitations, 183. 

left Congress at large in Mater- 
nity Act case, 204, 208. 

“Supreme Law of the Land, A 

attempts at failed in England, 14. 

is Constitution, not General 
Will, 38. 

is it State Legislation? 156. 


Tacitus, quoted on precedents, v. 
Taxpayer as litigant, diminishing, 


Chief Justice Marshall favored, 


209. 
Teaching of Constitutional philos- 
ophy neglected, 4, note. 
Temperance, 
natural growth rapid, 77. 
promoted by employers, 76. 
by prosperity, 77. 
Tenth Amendment, 
caps Bill of Rights, 68. 


doubts should have favored it, 


82, 83. 
Thackeray, quoted on miseries of 
people, 20. 


INDEX 


Theological controversy root of 
Liberty, 12. 

Transportation is commercial, trial 
court held, reversed, 140, 
143. 
Transported in commerce, liquor 
in valise so held, 137. 
Tributes to constitutional Judicial 
Department, 50. 

Tucker, Henry, St. George, on 
limits —~ to congressional - 
spending, 206, note. 


Utopia, Congress at large in as 
spender, 204, 206, 208. 


Veto, devised to meet ambitions 
and errors of Congress, 195. 
Volstead Bill, 
unconstitutionally passed over 
veto, 144, note. 
vetoed by President Wilson, 144, 
note. 


Washington, on educated public 
‘opinion, 49; on moderation 
in judgment, 98. 
Webb-Kenyon law, 
changing character of interstate 
shipments, 132. 
vetoed by President, 133. 
repassed by insufficient vote, 
133, note. - 
upheld by Supreme Court, 134. 
Wet” or “dry” not considered, ix. 
White Slave Act considered, 912. 
Wilson, James, on representatives’ 
proper independence, 5; 
dependent judges, 41; Bea : 
pose of Government, 42: on 
lawlessness in Government, 


43. 

Wilson law (original package) up- 
held, 128 

Wilson, President, vetoed Vol- 


stead bill, 144, note. 
Wine-making in homes, 141, and 
note. 
Wisconsin, Supreme Court upheld 
equity power, 181, note. 
World of 1776, from which came 
the Constitution, 6. 
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